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AN 


INDEX 


TO THE 


PUINCIPAL MATTERS). 


ACTION ON THE CASE. 

J. A SERVANT put into the oc- 
jt\. cupation of a cottage, with 
Jess wages on tliat account, does 
not occupy it as a tenant, but the 
master may properly declare on it 
as his own occupation in an action 
on the case for a disturbance of a 
right of way over the defendant’s 
close to such cottage. And it 
matters not that the cottage was 
divided into two parts, one of 
which only was in the occupation 
of such servant, the other being 
occupied by a tenant paying rent. 
Bertie v. Beaumont^ T. 5‘2 G. 3. 

Page 33 

*. Though the general highway act, 
13 G. 3. e. 78, s. 81. directs that 
actions against any persons for any 
thing ^ione or acted in pursuance 
thereof, shall be commenced within 
three calendar months after the fact 
committed, and not afterwards; 
yet if surveyors of highways, in 
the execution of their omce, under¬ 
mine a wall adjoining to the high- 
wayy which does not fall till more 


APPRENTICE. 

than three months afterwards, they 
are subject to an action on the case, 
for the consequential injury within 
three months after the falling of 
the wall. Roberts v. Ready M, 
53 G. 3. P^ge 215 

ADMIRALTY, 

See Impress, 1, 2. 

APPRENTICE, 

See Bills of Exchange, 5. Set¬ 
tlement BT Apprenticeship. 

1. The statute 20 G. 2. c. 19. s. 4. 
empowering justices of peace, upon 
complaint made on oath by any 
master against his apprentice for 
any misdemeanor, miscarriage, or 
ill behaviour in his service, to hear 
and determine the offence, and com¬ 
mit the offender, is aot repealed by 
stat. 6 G. 3. c. 25. j.T., empower- 
ing the justice to oblige an appren¬ 
tice absenting himself from his 
master’s service to serve out, after 
the expiration of the apprenticeship, 

such 



ATTORNMENT. 


i26 

•uch Ume of absence, or to make 
satisfaction for it; and in de&ult of 
such satisfaction, to commit the ap¬ 
prentice : for the remedy given to 
the master by the latter stat. is cu¬ 
mulative to the punishment indicted 
on the am>rentice by the former stat. 
for his offence. Gray v. Cookson and 
Clayton, T. 52 G. 3. Page 13 

2. The stat. 5 Eliz. c. 4., avoiding 

all indentures of apprenticeship 
other than for 7 years, is to be con¬ 
strued as rendering indentures made 
for a less time voidable only, and not 
void. ib. 

3. But such indenture -cannot be j 
avoided by the mere act of an ap¬ 
prentice absenting himself from his 
master’s service, which is an offence 
under the statute ‘20 G. 2. c. 19. ib. 

4. And generally it seems that no act 
can be relied on as such avoidance, 
in an action of trespass against the 
convicting magistrates, except it ap¬ 
pears on the face of the conviction. 

ib. 

S> So a refusal of the apprentice to 
return into the service of his mas¬ 
ter, when urged to it by the ma¬ 
gistrates themselves in tlic course of 
the inquiry, upon the complaint of 
the master, on a prior absenting 
himself by the apprentice from the 
service; is not available in support 
of such action against the conviction. 

ib. 

6. But where the master had agreed 
by indorsement (unstamped) on the 
indenture to cancel it, ** provided 
the apprentice made no engagement 
or entered into any person’s service 
in the town of N. it was held 
that the apprentice setting up a 
trade for himself in N. was a breach 
of the condition, which entitled 
the master to recal him back into 
his service. ib. 

ATTORNME!.*T, 

Use and Occupation. 

AWARD, 


BAIL. 

AWARD, 

See Pleading, 2. 

Where the parties named two ar¬ 
bitrators, who were to choose a 
third, and the award was to be 
made by the three or any two of 
them; and each of the arbitrators 
proposed to the other a third, who. 
was admitted to be a fit person, 

but not being able to agree which 
of the two proposed should be se¬ 
lected, they agreed to decide the 
choice by lot: held that this was 
within their authority, and that an 
award made by such third arbi¬ 
trator in conjunction with the one 
by whom he had been originally 
proposed, could not be impeached 
on that account. Neale v. Ledger, 
T. 52 G. 3. Page 51 

BAIL. 

1. A return of non est inventus pro¬ 

cured by the plaintiff against the 
principal, in order to found pro¬ 
ceedings against the bail, is irre¬ 
gular, if the principal were at the 
same time in custody of the same 
sheriff who made the return, though 
at the suit of another person; 
and the subsequent proceedings 
against the bail will be set aside. 
Burks V. Maine and Another, T. 
52G. 3. 2 

2. Bail having rendered their principal 

in time, according to the practice 
of the Court, are entitled to stay 
the proceedings in an action on tlieir 
recognizance, without costs, though 
the plaintiff commenced hjs action 
before he was served with notice of 
the render. Smith v. Lewis, T. 
52 G. 3. 168 

3. The Court will allow time to the 
bail to surrender their principal, 
where, the principal being in cus¬ 
tody under process of another 
Court, it appears on the return 
made to a habeas corpus issued by* 
the bail in order to render him, 

that 



BILLS OF EXCHANGE AND 

that he cannot be removed out 
of such custody without danger to 
his life, and that such impossibility 
still continues. IV'tnslanley v. Gaits- 
ielU M. 53 G. 3. Page 389 i 

BANKRUPT.- 

1. Third persons holding the accep- 4' 
tance of a trader who was known 
to be in bad circumstances, agreed 
with the defendants, as a mode of 
covering the amount of the bill, 
that it should be indorsed to them, | 
and that they should purchase goods 
of the trader, which were to be 
paid for by a bill at three months’ 
date, or made equal to cash in three 
months, (before which time the 1 
trader’s acceptance would be due,) j 
but williout communicating to the \ 
trader that they were the holders 
of his acceptance ; held that the 
trader having become bankrupt, 
and his assignees having brought 
assumpsit to recover the value of 
the goods sold and delivered to the 
defendants, the hotter could not set 
off the bankrupt’s acceptance, 
which they did not hold in their 
own right, but in effect for such 
other persons. Fair v. T. 

52 G. 3. 130 

2. In an action against a bankrupt 
who has obtained his certificate 
under a second commission, the 
certificate is no bar unless it appears 
affirmatively that his estate has 
produced 15 j. in the pound; evi- 

■. dcnce that it probably will produce 
so much is not sufficient. Coverley 
V. Morlejjt M. 53 G. 3. 225 

3. Where separate commissions of 
bankruptcy were issued against 
three of four partners, to which 
they conformed and passed their 
examination, and an order was 
made for allowing the joint creditors 
to prove their debts under the com¬ 
mission of one of the three, under 
which commission the plaintifis 


PROMISSORY NOTES. 42Y 

proved their joint debt, and after¬ 
wards sued ail the partners for the 
same debt, and arrested one of 
the other two under whose com¬ 
mission they had not proved; Held 
that he was not entitled to be dis¬ 
charged out of custody. Toung v. 
Hunter, M, 53 G. 3. Page 252 
In an action by tiie assignees of a 
bankrupt, underwriter, against <le- 
fendants, insurance brokers, for tbe 
balance of an adjusted account be¬ 
tween the bankrupt and defendants, 
and also for premiums of insurance 
on policies underwritten by ih 
bankrupt with them as brokers, 
before the bankruptcy, the brokers 
are not entitled to deduct for returns 
of premium due on policies, the 
premiums of which policies formed 
a part of the adjusted account, but 
where the events entitling them to 
such returns were not known till 
after such adjustment: nor can they 
deduct for returns of premium on 
some of the policies, for the pre¬ 
miums of which the action is 
brought, the events entitling them 
to which returns happened before 
the bankruptcy, but the returns 
were not adjusted ; nor can they 
deduct for returns on other policies 
for the premiums of which the ac¬ 
tion is brought, the events entitling 
them to which returns happened 
since the bankruptcy but before 
the commencement of the action ; 
the brokei s not having a commission 
del credere, nor being personally 
interested in any of the insurances. 
Parker v. Smith, M. 53 G, 3. 

382 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

1. Where one draws a bill of exchange 
with a bona fide reasonable expec¬ 
tation of having assets in the hands 
of the drawee ; as byhaving shipj^d 
goods on his own account which 

were 
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were on their way to the drawee, but 
without the bill of lading or'‘in- 
voic -; the drawer is entitled to 
notice of the dishonour, though in 
fact the goods had not come to 
the hands of the drawee at the time 
when the bill was presented for 
acceptance, (for he had rejected 
them) and he returned it marked 
no effects.” Rucker v. Hillerj T. 
52 G. 3. Page 43 

2. The holders of a bill of exchange 
having presented it for payment to 
the acceptor without effect, gave 
regular notice of the dishonour to 
the drawers, who lived at a dis¬ 
tance, but informed them at the 
same time, that having reason to 
believe that a friend of the accep¬ 
tor’s would take it up in a few days, 
they would, in order to save ex¬ 
pense, hold the bill till the latter 
end of the week, unless tliey heard 
from the drawers to the contrary: 
Held that such notice gave the 
holders a remedy upon the bill 
against the drawers, though no 
further notice of non-payment was 
given to them at the end of the 
week: but if the construction of 
the letter bound the plaintiffs to 
give such further notice at the end 
of the week, they were only an¬ 
swerable for the neglect in their 
implied character of agents for 
the drawers, which they had taken 
upon themselves, without disturbing 
their remedy upon the bill itself. 
Forster v. Jurdisotiy T. 52 G. 3. 

105 

3. Payment of a promissory note, 
made payable at a certain place 
named in it, must be demanded 
there before the makers can be sued 
on it. But upon such demand 
proved in an action by the holder 
against the makers, it is no objec¬ 
tion to the plaintiff’s n .overy that 
one of the makers, whose real 
name was Join Keyt (who had 
suffered judgment by default,) was 

s 


sued on the joint-promise by the 
name of 'I'homas Kay ; it being 
proved that the real person had 
been served with the process, 
though under a mistaken Christian 
name; and the variance between 
Key and Kayy which were sounded 
alike, not being material. There 
had also been a part-payment on 
the notes duly presented. Dicken^ 
son V. Boives anil OtherSy T. 52 G. 3. 

Page 110 

4. Though where a promissory note 
is made payable at a particular 
place, a demand of payment must 
be made there, in order to give the 
holder a cause of action ; yet if the 
makers (who had become insol¬ 
vent) shut up and abandon their 
shop, that is evidence of a decla¬ 
ration to all the world of their re¬ 
fusal to pay their notes there. 
Honve V. Bonvesy T. 52 G. 3. 

112 

5. It is no objection to an action on 
a promissory note, that it was given 
as part of the consideration of an 
indenture of apprenticeship for less 
than 7 years, by being antedated; 
such indenture being only voidable. 
Nor does the consideration of the 
note fail because the apprentice 
was discharged by a magistrate after 
two years on account of the mas¬ 
ter having enticed him to commit 
felony, particularly when the ap¬ 
prentice-fee was to be j^aid in the 
first instance, though in case of the 
defendant a note was taken for 
part of it, payable at a distant day. 
Grant v. Welchmany M. 53 G. 3. 

207 

6. Where the plaintiff in Torhshire 
on the 26th of December received a 
bill of exchange, payable in London, 
which became due on the 2flth, 
and kept it in his own hands until 
the 29th, when he sent it by post 
to his bankers at Lincolny who 
duly forwarded it to London for 
presentment, and the bill was dis¬ 
honoured: 
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BILLS OF EXCHANGE, &c. 

honoured; Held that the plaintilF 
by keeping it in his hands until 
the 29th was guilty of laches. 
Andertan v. Becky M. 53 G. 3. 

Page 248 

7. A warrant of the Lord Chancel- 
lor for tlic comraitnicnt of a per- 
son, appointed a receiver by the 
Court of Chancery, for the non¬ 
payment of a balance certified 
against him, is only in the nature 
of a civil execution ; therefore 
where Z)., being appointed receiver 
in a suit in Chancery, was in cus¬ 
tody of the officer under such war¬ 
rant, and the defendant, in order 
to procure his discharge, joined 
with him as surety in two promissory 
notes to the plaintiff, who was a 
party to the suit in Chancery, and 
his solicitor, who sued out the 
warrant, for the amount of the 
debt and costs, and was thereupon 
discharged by the direction of the 
solicitor; Held that the discharge 
was a legal consideration for the 
notes, and that an action might be 
maintained on them ; and although 
there were other parties to the suit 
in Chancery, who did not concur 
in the discharge, and therefore D. 
remained liable to be taken again, 
yet the consideration had not 
failed; and that it was no objec¬ 
tion to the validity of the notes, 
that the sum given to cover 
costs exceeded the costs due, no 
fraud being intended. Brett v. Closcy 
M, 53 G. 3. 293 

. 8, The acceptors of a foreign bill of 
exchange, who, after presentment 
to the drawees for acceptance, and 
refusal by them to accept, and pro¬ 
test for non-acceptance, accept the 
same for the honour of the first 
indorsers, are not liable on such 
acceptance, unless there has been a 
presentment of the bill to the drawees 
for payment, and a protest for non¬ 
payment.' Hoare v. Cavttnovtt M. 
S3 C. 3. 391 


BRIDGES, 

See Indictment. 

BROKERS, 

See Bankrupi', 4. 

BUILDING ACT. 

The 14 G. 3. c. 78. j. 9G. (building 
act) does not enable the district 
surveyor, who lodges a complaint 
before two justices on accoun. of a 
projection made in front of a house, 
contrary to the provisions of that 
act, to appeal to tlie quarter ses¬ 
sions against the dismissal of such 
complaint by the two justices. 
ReK V. The Justices of Middlesex^ M. 
53 G. 3. Page 310 

CARRIER. 

A public notice given by Ccirricrs that 
they will not be answerable for cer¬ 
tain specified articles or any other 
goods of what nature or kind so¬ 
ever above the value of .5/., if lost, 
stolen, or damaged, unless a special 
agreement is made, and a premium 
paid, such value to be entered at the 
time of delivery, seems not to ex¬ 
tend to goods which do not fall 
within any of the specified articles, 
and which from their bulk and qua¬ 
lity, communicated to the carrier at 
the time of delivery, must be known 
to them to exceed the value of 5/. .* 
and therefore it seems they will be 
liable for any damage to the goods 
arising from the carriage, although 
no special agreement be made, nor 
any premium paid; but at all events 
they will be liable for damage aris¬ 
ing from gross negligence notwith¬ 
standing such notice. Beck v. Evans, 
M,53G.3. 244 

CHARTER-PARTY. 

Where the master of a ship covenanted 
in a charter-party to go to a certain 

port 
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port of America and receive a load- ' 
ing from the freighter, alongside 
the ship, and bring home the same; 
with an exception of the restraints 
of rulers, &c.: but the freighter 
covenanted absolutely to provide the 
loading without any such excep¬ 
tion ; It seems that an embargo in 
the American port, which prevented 
the freighter from loading the ship 
did not discharge him from his co¬ 
venant ; but the plea alleging that 
the defendant did provide a cargo, 
and was ready and willing, and of¬ 
fered to send it alongside the ship, 
but that the plaintiff refused to re¬ 
ceive it there, and discharged the 
defendant from sending it alongside, 
on which issue was taken by the re¬ 
plication, was held not to be sus¬ 
tained by evidence of the master’s 
written acknowledgment of the de¬ 
fendant having offered to load the 
cargo on board, on his (the mas¬ 
ter’s) being ready to take it, for the 
purpose of raising the question of 
law on the embargo. Sjoerds v. L.us~ 
cotnbci iW. 53. G. 3. Page 201 

CHURCHWARDENS AND 
OVERSEERS. 

See SETTjLEMBatT BY Apprentice¬ 
ship. 

The SO G. 3. c. 49., which requires 
the churchwardens and overseers to 
submit their accounts to two justices 
at special sessions to be holden with¬ 
in the 14 days appointed by the 
17 G. 2. e. 38. for delivering in the 
said account to the succeeding over¬ 
seers, is not a substitution in lieu of 
that provision m the 17 G. 2., but 
is cumulative, and if the overseer 
refuse to deliver in such account to 
the succeeding overseers within the 
14 days, he may be comt.i.Itted by 
two justices for such refusal, Lesteid % 
case, M, 53 G, 3. 374 


CONTEMPT, 

See Bills of Exchange, 7. 

CONTRACT, 

See Sale, 1. 

The defendant, on occasion of there 
being a great run upon a banking- 
house, went to the bank, and told 
the holders of notes issued by the 
bank, who were waiting for pay¬ 
ment, that he had come to a reso¬ 
lution to support the bank with 
30,000/., at which the holders then 
present were satisfied, and said they 
would take no more money than 
was necessary, and would keep the 
rest of their notes till they got again 
into currency; and afterwards the 
defendant signed the following writ¬ 
ten paper, “ I do hereby authorize 
G. B. to assure the inhabitants of 
Pembroke and its vicinity, that I do 
hereby undertake to be accountable 
for the payment of the notes issued 
by the Milford Bank, as far as the 
sum of30,000/. will extend to pay 
Held that the "bank having after¬ 
wards stopped payment, the defend¬ 
ant was not liable upon this under¬ 
taking to an action by an individual 
holder, who had taken the notes 
after notice of such undertaking, 
but before the stoppage. Phillipps 
v. Bateman^ M. 53 G. 3. Page 358 

CONVICTION, I 
See Magistrates, 1,2. 

COPYHOLD. 

1. A surrender of and admittance to a 

copyhold may be proved by the ori¬ 
ginal entries on the court-rolls, 
without shewing a copy stamped as 
required by stat. 48 Geo. 3. c. 149. 
Doe d. Bennington y.-Hallf M. 53 
G. 3. 208 

2. An admittance of the surrenderee 
before trial will maiotain ejectment 

brought 
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brought by him before admittance 
upon a demise laid between the 
time of surrender and admittance. 

Page 20irJ 

COPYRIGHT. 

The 8 Anney c. 19. s. 5. makes it ne¬ 
cessary for the printer of a book, 

composed after the passing of the 
act, and published for the first time 
after the composition, which book 
is printed and published with the 
consent of the proj)rictor of the 
copyright, to deliver a copy upon 
the best paper to the warehouse¬ 
keeper of the Company of Sta¬ 
tioners for the use of the library of 
the University of Cambridgcy not¬ 
withstanding the title to the copy 
of such book, and the consent of 
the proprietor to the publication, 
be not entered in the register-book 
of the said Company. Cambridge 
Universityy.BryeryM . 5.3 C7.3. 317 

CORPORATION, 

See Essoign, 1. 

Trover lies against a corporation; 
and if it be essential to their con¬ 
version of the property, [i. e. in this 
instance the detainer of bank-notes 
by the governor and company of 
the Bank of England^ that they 
should have authorized it under 
their seal, such authority will be 
presumed after verdict; but it does' 
not seem necessary that the act of 
detention, done by their sei-vants 
within tlie scope of their employ¬ 
ment, should be authorized under 
their seal. Tarborough v. The Bank 
of Englandy T 52 (?. 3. 6 

COSTS. 

1. Where a noli prosequi is entered on 
any of the counts in a declaration, 
there is no rule for allowing costs 
on such counts. Hubbard v. Biggs> 
T,a2G,S, 129 1 


2. Persons dwelling" near a steam~ 
s engine, which emitted volumes of 
smoke, affecting their breath, eyes, 
clothes, furniture, and dwelling- 
houses, and prosecuting an indict¬ 
ment for it, are parties grieved, en¬ 
titled to have their costs taxed un¬ 
der the stat. 51V.^ M.c.W, s. 3., 

upon removal of the indictment by 
certiorari from the sessions into this 
court by the defendants, and their 
subsequent conviction. The King 
V. Detvsnap, T. 52 G. 3. Page 194* 

COVENANT, 

See Chauter-party. 

1. Under a covenant by a tenant for 

the payment of 80/. yearly rent, all 
taxes thereon being to him allowed ; 
and also that he would pay ail fur¬ 
ther or additional rates on the pre¬ 
mises, or on any additional build¬ 
ings or improvements made by him; 
and a covenant by the landlord to 
pay all rates on the premises or on 
tlie tenant, in respect of the said 
yearly rent of 80/., except such 
further or additional taxes as may 
be assessed on the demised premises^ 
the tenant is bound to defray all 
increase of the old as well as any 
new rates, beyond the proportion 
at which the premises were rated at 
the time of the deed, which was 
20/. in respect of the 80/. rent. 
Graham v. JVadey T. 52 G. 3. 29 

2. Covenant by lessee that he will at 
all times during the term plough, 
sow, manure, and cultivate the de¬ 
mised premises {except the rabbit 
warren and sheep-walk) in a due 
course of husbandry ;if lessee plough 
the rabbit-warren and sheep-walk, 
covenant lies against him. Duke of 
St, Albans v, Ellis, M. 53 G. 3. 

352 

DEVISE. 

1. Under a devise, to the son of the 
testator, of the residue of the testa¬ 
tors 
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tor*a estates, &c.; but in Case he 
should die under 21, or (which isfio 
be read and) should leave no issue 
male or female, then to the testa- 
tor^s daughter surviving, and her 
heirs male or female $ but in case 
his son and daughter should both 
die, leaving no issue, then to his 
cousin and his heirs ; the son takes 
a fee with an executory devise to 
the daughter, upon the event of his 
dying under 21, and without leav¬ 
ing issue; with another executory 
devise over. Right d. Day v Day^ 
T. .52 G. 3. Page 67 

2. Where the testator, after several 
bequests of stock in the 4 per cents., 
devised all the remainder in the 
above stoc!' s nvith my freehold pro- 
perty to M. S. : Held that PI. S. 
took a fee in the real estate. Roe 
d. Shell V. Pattisent M. .53 G. 3. 221 

3. Devise of all the testatrix's real 
estate to her cousins, M.yf.and A,J. 
(who were females) their heirs and 
assigns for ever, subject to certain 
annuities {inter alia,) one to her 
brother A., (her heir at Jaw,) and 
another to her sister S., and their 
children, for life; and the testatrix 
charged her real estate therewith, 
and directed that the surplus profits 
should go to A. for life, remainder 
to his children for life, remainder to 
.y. for life, remainder to the sur¬ 
viving children of her brothers and 
sisters for life, but gave no directions 
as to the remainder in fee: Held that 
M. A. and A. /. took the re¬ 
mainder to their own use, although 
they also took legacies under the 
will; and that there was no result¬ 
ing use to the heir at law. 

Possession of the cestui que trust 
not adverse to the title of the trus¬ 
tees. Smith V. King, M. 53 G. 3. 

283 

4 . Devise of a tenement, of which 
testator was possessed for .lie re¬ 
mainder of a term of years, to hia 
daughter J^.'s children, to be 


equally divided between them, share 
and share alike, and to the survivor 
of them and their children : Held 
Aat the children of S. K. took an 
absolute interest in the premises, 
share and share alike, subject to a 
survivorship between them for life. 
Doe d. Gigg V. Bradley, M. 53 
G. 3. Page 399 

5. Devise of testator's burgage-house 
(being burgage held of a manor 
where there is no custom of entail¬ 
ing) to his wife for life or until mar¬ 
riage, and after her decease or mar- 
. iage to R. C. his younger son for 
and du* Jtg the term of his natural 
life, and after the decease or mar¬ 
riage of his wife, and also after the 
decease of his son R. C. unto the 
heirs of the body of R. C, lawfully 
begotten or to be begotten, equally 
amongst them as shall then be living, 
share and share alike, (there being 
not any child of R. C. then born,) 
and in case R, C. die without issue 
lawfully begotten or to be begotten, 
after his decease, remainder over: 
Held that R, C. took either an 
estate of inheritalhce in the nature 
of an estate tail, or an estate tor life 
with a contingent remainder to his 
children, depending on the event of 
there being a child bom and living 
at the death of R. C. ; and that in 
either case, the child of R.C. was 
barred by the freehold of the lord 
becoming united, by a deed pf en¬ 
franchisement, in the owner ^f the 
customary estate, who derived title 
by conveyance from R. C. after his 
estate came into possession. Roe 
J. Clemett v. Briggs, M. 53 G. 3. 

406 

DRAWBACK. 

The shipper of beer, on which the 
duty has been paid, which is shipped 
for exportation to the West Indies, 
is entitled to take the oath »:p- 
pointed by 38 G, 3. c. 54. t. 4. m 

order 



EVIDENCE. 


EXECUTION. 


order to obtain a drawback upon 
such beer, without being subject to 
any deduction out of such draw¬ 
back, in respect of the quantity of 
beer to be charged in the victual¬ 
ling bill of the master, for the co«- 
sumption of the voyage, on which 
no drawback is allowed ; and there¬ 
fore the Court granted a mandamus 
to the collector of the excise to ad¬ 
minister such oath. Rex v. Cook- 
son, M. 53 G, 3. Page 376 

EJECTMENT, 

See Copyhold, 2. 

Though a purchaser for a valuable 
consideration may recover in eject¬ 
ment against one who claims only 
under a voluntary settlement, of 
which such purchaser had notice: 
yet it seems that the inadequacy 
of consideration for such purchase is 
material if it extend so far as to 
shew that it was not made bona 
fide, but merely colourably, to get 
rid of the first settlement, and make 
another, which was also in truth a 
voluntary settlement. Doe d. Parry 
V. James, M. 53 C- 3. 212 

ESSOIGN. 

There is no essoign in a personal ac¬ 
tion, nor can it be cast by a cor¬ 
poration. Argent v. The Dean and 
Chapter qf St. Paul’s, T. 52 G. 3, 

8 in not. 

EVIDENCE, 

See Chartehparty. Copyhold, 1. 

Lease, 2. Tithes,!. 

1. In trover by the assignees of a 
bankrupt, against the sheriff and an 
execution creditor, where the de. 
fendants had given notice under the 
stat. 49 G. S. c. 121. that they in¬ 
tended to dispute the petitioning 
creditor’s debt; proof by the plain¬ 
tiffs that one of ^e defendants, the 
execution creditor, had proved his 
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debt under the commission is no 
^roof of the petitioning creditor’s 
debt, either against the sheriff or 
such execution creditor. Rankin v. 
Horner, T. 52 G. 3. Page 191 

2. In an action on 2 and S Ed. f*. by 
the plaintiff, as owner of tithe-hay, 
against the defendant, as occupier 
of a close, for not setting out the 
tithe, copies of a bill and answer, in 
a suit by the vicar for tithe-hay 
against Z.., then occupier of the 
close, and from whom defendant 
purchased, denying the vicar’s right, 
and setting up a right in the ances¬ 
tor of plaintiff, on which the vicar 
abandoned the suit, were holden 
evidence against the defendant. 

In favour of uninterrupted en¬ 
joyment by the perception of tithe- 
hay by plaintiff and his ancestors, 
although an endowment of the vi¬ 
carage in 1253 with the said tithe 
be shewn, it shall be presumed that 
the tithe came into lay-lands before 
the restraining statutes. Countess of 
Dartmouth v. Roberts, M. 53 G. 3. 
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S. Assumpsit against the defendant as 
acceptor of a bill of exchange, and 
upon an account stated, evidence 
that the defendant acknowledged 
his acceptance, and that he had 
been liable, but said that he was 
not liable then, because it was out 
of date, and that he ci>uld not pay 
it, it was not in his power to pay 
it, was held sufficient to take the 
case out of the statute, upon a plea 
of actio non accrevit infra sex an- 
nos. Leafer v. Tatton, M. 53 G. 3. 
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4. The plaintiff may declare on the 
original promise, although he re¬ 
lies on the subsequent promise to 
take the case out of the statute of 
limitation. Ibid. 

EXECUTION. 

If judgment be entered up for the 
penalty of a bond given to secure an 

annuity, 
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GAME. 


INDICTMENT. 


annuity) and the defendant be tak|n 
in execution thereon, when the war¬ 
rant of attorney under which such 
judgment was entered up only au¬ 
thorized the taking out execution 
for the arrears, the Court will set 
aside the execution in totO) and not 
merely charge the defendant pro- 
tanto. Tilby v. Besty T. 52 G. 3. 

Page 163 

EXTENT. 

1. Where goods were taken in execu¬ 
tion by the sheriff on a fi. fa., and 
whilst they remained in his hands un¬ 
sold, an extent came at the king’s 
suit tested after the entry of the 
sheriff under the fi. fa.; and the 
sheriff thereupon seized the said 
goods subject to the former seizure, 
and afterwards sold them under a 
venditioni exponas issued upon such 
extenty and paid over the proceeds of 
such sale by order of the Court of 
Exchequer: Held that at all evcfftts, 
without determining whether the 
king’s extent was under the cir- 
cunastances entitled to priority, the 
pluntiff could not m^ntain money, 
had and received against the sheriff 
for the proceeds of such sale. Thur¬ 
ston V. Millsy M. 53 G. 3. 254 

% Goods seized under a fi. fa. at the 
suit of a subject are before sale liable 
to be taken by virtue of the king’s 
extent, tested after the delivery of 
the fi. fa. to the sheriff. Rex v. 
ff^si/s and Allmtty M. 63 G. 3. 278 

in not. , 

GAME. 

An unqualified person going out with 
the qualified owner of greyhounds 
to course a hare, which was killed 
by the dogs, is not liable to the 
penalty of 5/., gpven by stat. 5 yfnn. 

1 . 14, for using a greyhound to kill 
gams; although he took an active 
in the spoit by beating, the 
in ortfor to find a hare, and 


took it up after it was killed. 
Lewis V. Taylory T. 52 G. 3. 

Page 49 

HIGHWAY, 

See Actiox on Casb, 2, 

IMPRESS, PROTECTION 

FROM. 

1. A protection from the iihpfess ser¬ 

vice, granted by the favour of the 
board of admiralty, though for a 
certsun time, may be set aside at 
pleasure, whenever in their judg¬ 
ment the exigency of the public 
service requires it: ‘ and it matters 
not that the impress warrant is of 
a prior date to such protection. 
Herbert^ case, T. 52 G. 3. 165 

2. The Court discharged a mariner 

who had been impressed out of a 
fishing smack; he having had an 
impress protection granted to him 
by the board of admiralty, under 
tbe directions of the stat. 50 G. 3. 
e. 108., though by the accident of 
the vessel’s sauiug before it reached 
him, he had it not to produce to 
the impress officer at the time, as 
he ought to have had, wMch war¬ 
ranted the officer in impressing him: 
and though the master had after¬ 
wards received a greater number of 
mariners on board than were de¬ 
scribed in the act. Pratt'% case, 
T. 52 G. 3. i 167 

INDENTURES, 

See AJ!prentice, 2, 3,4, 6. Bills 

OE Exchange, 5. 

INDICTMENT, 

Costs, 2. 

1. Indictment ag»nst a county for 
not repmring a bridge. - Flea, that 
S. 18 lii^m ratione tenurae. The 
plea not sustuned by evidence that 
the estate of J. S, was part of a 
larger estate, which part J, S. pur- 



INSURANCE. 
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chased of the former owner, who 
retained the rest in his own hands, 
and as well before the purchase as 
since has repaired the bridge. But 
where in such case the county was 
found guilty, the Court gave leave 
to stay the judgment upon payment 
of costs until another indictment 
was preferred in order to try the 
liability. Rex v. Inhabitants of Ox- 
fordshirCf M. 53 G. 3. Page 223 

2. The 49 G. 3. c. 84. appoints trus¬ 
tees for taking down the old and 
building a new bridge over the river 
Tonct and empowers them to take 
toils, and that it shall be lawful for 
them, out of the monies received, 
to build a new bridge, &c., and 
vests the property in the old and 
new bridge during the continuance 
of the act in the trustees, and that 
as soon as the purposes of the act 
shall be executed, then and from 
thenceforth the tolls shall cease, and 
the bridge, &c. shall be repaired by 
such persons as are by law liable to 
repair the old bridge: Meld that 
during the time the trustees were 
engaged in executing the powers of 
the act, and before they had com¬ 
pleted them, the county was not 
liable to repair the bridge. Rex v. 
The Inhabitants of Somersetshirct M. 
53 G. 3. 305 

INSURANCE, 

See Licence, 1, 2. 

1. Joint owners of property insured 
• . for their joint use and on their joint 

account, cannot recover upon a 
count on the policy, averring the 
interest to be in one of them only. 
BeU V. jinslev, T. 52 G. 3. 141 

2. The pluntiff was entitled to reco¬ 
ver a loss of goods insured at and 
from LandscronaXoW olgastj though 
they were shipped at Gottenhurgh 
before the ship arrived atLandseronot 
and though the policy was declared 
to he at andfrom the loatUng of the 


goode on board the thif f it appearing 
tftat the underwriter was informed 
at the time that the goods were 
loaded on board at Gottenhurgh} 
and that part of them were landed 
and reloaded at Landscronot so as 
to enable the custom-house officers 
there to ascertain the qualities of 

the whole, and to adjust the duties; 
and the policy hemg free of a-verage, 

A mere representation that the car¬ 
go was Swedish, and neutral, which 
was true in fact, though contradict¬ 
ed by the French sentence of con¬ 
demnation, was no objection to the 
plaintiff’s recovery; nor the want 
of documents as Swedish property, 
required only by French ordinances. 
The exclusion of the British flag 
from Swedish ports, not appearing 
to be by French control, and Swe¬ 
den not being a co-belligerent with 
France, was held not to be within 
the prohibition of the order in coun¬ 
cil of the 7th of January 1807. 
Nonnen v. Reid. The same v. Kettle- 
well, T. G. 3. Page 176 

3. Where the ship was wrecked, but 

the goods Were brought on shore, 
though in a very damaged state, so 
that they became unprofitable to 
the assured : Held that the under¬ 
writers on the goods, who were 
freed by the policy from tlTe par¬ 
ticular average, could not be made 
liable as for a toul loss by a notice 
of abandonment. Thompson v. Royal 
Exchange Assurance Comfiany, M, 
53 G. 3. 214 

4. An insurance may be effected on 

profits generally without more de¬ 
scription, and engrafted upon a po- 
licy on ship and goods in the com¬ 
mon printed foniti for a certain 
voyage; with a return of premium 
for short interest: the assured prov¬ 
ing an interest in the cargo. Eure 
V. Glover, M. 53 G. 3. 218 

5. Policy on goods at and from Q, to 
any port in the Baltic, bemDoing 
the advtmtbre from the loading 

diereof 
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thereof oo board the ship, and 
the policy was declared to be' in 
continuation of a former policy; 
which was a' policy from V. to 
her port of discharge in the united 
kingdom^ or any ports in the Balticy 
. with, liberty- to take in and dis* 
charge goods wheresoever, to return 
15 per cent, if the voyage ended at 
C.: Held that the assured were 
entitled to recover, although the 
goods were not loaded on board at. 
G. but at and although the de¬ 
fendant was not an underwriter on 
the former policy. Be// 1 . Ilobsottt 
M. 63 G. 3. Page 240 

6. A policy of insurance on goods at 
and from Bondon to the ship’s dis¬ 
charging port or ports in the Ba/ticy 
with /iberly to touch at an y port or 
ports for ordersy or any oti.cr pur¬ 
pose, does not warrant the as.sured, 
after having touched at C. for or¬ 
ders, and gone on to S., a more 
distant port, in retouching at C. for 
orders : but if the policy be to any 
and all ports and places in the 
Ba/ticforwards and backwards, and 
backwards andforwardsy 'xt is Other¬ 
wise. Me//ish V. AndrewSy M. 53 
G. 3. 312 

LANDI.ORD AND TENANT. 

Covenant, 1, 2. Tiiover. 
Use and Occupation. 

LEASE. 

1. Under a beneficial long lease, re¬ 
serving liberty to the lessee to cut 
down and dispose of all timber and 
coppice, &c. (the value of which 
was included in the purchase,) then 
growing or thereafter to grow dur¬ 
ing the term ; subject, however, to 
a proviso that when and so often as 
the lessee should intend, during the 
term, to sell the timber, &c. grow¬ 
ing on the premises or any part 
thereof, he should imme'^ lately there- 
upon give notice in writing to the 
lessor of such intention, who should 


thereupon have the option of pur¬ 
chasing it; and on the lessor’s neg¬ 
lect or refusal to purchase, the lessee 
might dispose of it absolutely; if 
the lessee, soon after the execution 
of the lease bona fide, intend to cut 
down the whole of the then grow¬ 
ing timber and coppice, &c. and 
give notice in writing to that effect, 
and the lessor do not accept the 
purchase, but disclaims it; the lessee 
may proceed to cut down the whole 
in different seasons according to his 
convenience, and is not obliged to 
give a fresh notice at every succeed¬ 
ing cutting: and this, though the 
lessor had in the interval assigned 
his interest in the land to another. 
Coadtit/e d. Luxmore v. Savi/Ze, T. 
52 G. 3. Page 87 

2. But after such assignment, it is suf¬ 
ficient for the lessee, after ejectment 
brought by the assignee of the lessor 
for a forfeiture, to give such assignee 
notice to produce the original notice 
in writing of the intention to cut 
the whole, and he is not bound to 
shew that he applied for the same 
to the original lessor, (who had left 
the country) or to his agents, or 
gave them notice to produce it; for 
it will be presumed to have been 
delivered up to the assignee of the 
reversion as a document relating to 
the estate ; and on 'default of its 
production at the trial, he may give 
jjarol evidence of it. ib. 

LICENCE, j 

1. A licence to trade to an enemy’s 

country, granted to one set of Bri¬ 
tish merchants, cannot be used to 
cover a trading by other British 
merchants, without connecting them 
together ; as by shewing that the 
licensers were agents at the time 
for the others. Busk v. Belly Z*. 
52 G. 3. a 

2. A licence to trade with an enemy 
granted to F. and Co. and others 
may be used by the person for whonx 

F. and 



MISDEMEANOR. 

F. and Co. were the acting agents 
in procuring such, licence and in 
carrying on the adventure, though 
the person was a foreigner residing 
here under an alien licence at the 
time. Feisey.NeufnhanifM.SSG. 3. 
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LIMITATIONS OF ACTIONS, 

See Evidence, S, 4. 

MAGISTRATES. 

See Apprentice, 4, 5. 

J. It seems that if a conviction be 
good upon the face of it, the pro¬ 
duction and proof of it at the trial 
wUl justify the convicting magis¬ 
trates under the general issue in an 
action of trespass, as well in respect 
of such facts therein stated as are 
necessary to give them jurisdiction, 
as upon the merits of the convic¬ 
tion. Gray v. Cookson and Clayton^ 
T. 52 G, ‘3. 13 

2. But the stat. 43 G. 3. c. 141., ex¬ 
tends to protect magistrates against 
actions of trespass dnly in the case 
of a conviction quashed i giving to 
the party grieved a remedy by ac¬ 
tion on the case. ib, 

MISDEMEANOR. 

By 1 G. 1. f. 47. upon an information 
filed in this court for persuading 
soldiers to desert, and tried at the 
assizes, this court is the proper 
court to award punishment, and if 
they award imprisonment, besides 
the penalty of 404, they arc bound 
also to award the pillory. Rex v. 
Read, M. 53 G. 3. 404 

MISNOMER, 

See Bills oe Exchange, 3. 

MONEY HAD AND RE- 
CEIVED, 

See Extent, 1. 

VoL. XVI. 
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NEW ASSIGNMENT, 

See Pleading, ^ 4. 
NOTICE, 

See Bills of Exchange, i> 2. 

Carrier, 1. Lease, 2. 

NOTICE TO QUIT. 

See Tithes, 1. 

NUISANCE, 

See Costs, 2. 

PARTNER. 

Where the party sued as a partner for 
the value of goods furnished for 
“ the onuners of a ship,” was neither 
a partner in fact at the time, (hav¬ 
ing parted with his share some time 
before,) nor held himself out as 
such, having before withdrawn his 
name from the description of the 
firm at the counting-house, and sent 
circular letters to the correspondents 
of the house, notifying the change ; 
he cannot be charged merely because 
having defectively conveyed his 
whole share in the ship before that 
time, he had subsequently joined 
with the assignees of the bankrupt 
partners in the ship in making a 
good title to it to a purchaser from 
the assignees. Maimer v. Humble^ 
T. 52 G. 3. 169 

PLEADING, 

See Evidence, 4. 

1. The practice of the Court is plead¬ 
able where the very merits of the 
case depend upon it; therefore 
where bail sued in scire facias upon 
their recognizance pleaded that no 
ca. sa. was duly sued, reiurntd, and 
filed against the principal, according 
to the custom and practice of the 
Court; to which the plaintiff in re¬ 
ply shewed a writ of ca. sa. issued in 
Middlesex ,* it is no departure for 
G g the 
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PLEADING. 


POORS» RATE. 


the defendants to rejoin that the 
▼enue in the action against thc’prin- 
cipal was in London; for that sus> 
tains the ple’a. Dudlow v. Watchorth 
T. 52 G. 3. .39 

2. To debt on bond, conditioned to 

perform an award, under a reference 
of ail matters in difference between 
the parties, it is a good plea in bar 
that at the time 'of the submission 
certain negotiable bills of exchange, 
drawn by the defendant and ac¬ 
cepted by the plaintiff, were then 
outstanding, and that an indemnity 
of the defendant against such bills 
was a matter in difference between 
the parties, which was notified to 
the arbitrators before the award 
made, and that they made no award 
concerning it; and that some of the 
bills had not been paid by the plain¬ 
tiff, and the demndant was still 
liable to the holders j though it ap¬ 
peared by the award set forth that 
the arbitrators stated therein that 
they had heard the allegations of 
the parties, and examined all the 
accounts, bills of exchange, &c. 
and all other evidence and proofs 
produced to them touching the 
matters in difference, and award¬ 
ed of and concei-ning the same, 
that the defendant should pay to 
the plaintiff 1500/. in full of all 
claims and demands upon him, 8cc .; 
and so proceeded to award con¬ 
cerning other specific matters ; but 
without mentioning such outstand¬ 
ing bills, or any indemnity con¬ 
cerning the same. Mitchells. Stave- 
/^^, T.52G.3. 58 

3. In trespass for an assault and false 
imprisonment, the defendant having 
justified the assault andimprisonment 
under a writ sued out by him as at¬ 
torney for J. M. against the plain¬ 
tiff, indorsed for bail for 100/., 
which was delivered to the sheriff, 
who, by virtue thereof, arrested and 
detained the plaintiff; if the plain¬ 


tiff, (instead of traversing tlie pica, 
as he ought to do, if the arrest were 
irregularly made by the sheriff’s of¬ 
ficer, without a sufficient warrant 
from the sheriff,) new assign that 
the trespass con^lained of was upon 
another and different occasion than ■ 
that stated in the plea ; and after 
the supposed arrest therein men¬ 
tioned ; the defendant, on proof of 
the fact as before stated, is entitled 
to a verdict. Oakley v, Davisy T. 
52 G. 3. 82 

4. Trespass qnare clausum fregit, &c.; 
plea, that defendant was seised in 
his demesne as of fee of a mes¬ 
suage, &c. in the parish, and that he 
and all those whose estate, &c. have 
a right of way for himself, his and 
their farmers and tenants, occupiers 
of the messuage, &c. over the locus 
in quo to and from the messuage, 
&c. as appertaining thereto; re¬ 
plication that defendant and all 
those, &c. have not the said way as 
appertaining to the said messuage, 
&c.; Held that the defendant’s 
shewing tha^, he was seised in fee of 
an ancient messuage in the parish, to 
which a right of way, as pleaded, 
over the locus in quo belonged, 
was evidence sufficient to support 
his plea, although the messuage 
was let to and in the occupation of 
a tenant, and the defendant only 
occupied a newly built house in the 
parish at the time of the trespass. 

Plea that defendant was seised 
in his demesne as of fee, 6cc., and 
that he and all thosejlwhosc estate, 
&c. have a right of way for him¬ 
self, his and their farmers and te¬ 
nants, occupiersy &c. is good, with¬ 
out alleging that the defendant is 
occupier. Stott v. Stotty M. 53 G. 3. 
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POORS’ RATE. 

Stock in trade is rateable to the poor, 
notwithstanding it has never been 

rated 



PRACTICE. 


SALE. 


439 


rated in the parish, unless there be \ 
some circumstances to take it out of i 
the general rule; but on appeal 1 
against a rate on tlie ground that 
is not rated for his stock in trade, 
the sessions ought to amend the 
rate, and not quash it. Rex v. /«- 
habitants of Ambleside^ M, 53 G. fi. 
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POOR.REMOVAL. 

A pauper may be removed from a pa¬ 
rish where he is residing under a 
certificate to a parish in which he 
gained a settlement before the grant¬ 
ing of the certificate, and need not 
of necessity be removed to the certi¬ 
fying parish. Rex v. Inhabitants of 
St. Martin, M. 53 G. 3. 303 

POST HORSE DUTY. 

In an action against a person licensed 
to let horses to recover a penalty for- 
not inserting in his weekly account 
the time for which he let to hire 
two horses, nor the amount of the 

» duty payable in* respect of such 
hiring, where the declaration alleged 
that the defendant let to hire for a 
period of time less than 28 succes¬ 
sive days, to wit, for 8 days, &c.; 
Held that the letting need not be 
proved to have been for the exact 
number of days laid under the vide¬ 
licet. Sergeaunt v. Tilbury, M. 
S3 G. 3. 416 

PRACTICE. 

See 13a.iv, fiassim. Pleading, 1. 

Plaintiff in an inferior court, from 
which a cause is removed by habeas 
corpus, and a rule for better bail 

g iven, is not entitled to a proceden- 
o,^.-.after render of the defendant 
and notice of such render, although 
such render be made after the day 
. on -which the rule for better bail 
expires. Farquhanon v. Fouche^ 
court Hi. 53 G. 3. 387 i 


PRIVILEGE. 

Under the London court of requests 
act, 39 & 40 G. 3, c. 104. a hus¬ 
band domiciled in Middlesex, where 
his wife carried on business, though 
he was employed as a clerk in the 
office of solicitors in London, is not 
privileged to be sued only in Lon¬ 
don, as a person seeking his livelihood 
there} for that means seeking the 
•whole of his livelihood there. Ste¬ 
phens y. Derry, T. 52 G. 3. 147 

PROMISSORY NOTE. 

See Bills of Exchange, 3,4, 5, 7. 
PROMOTIONS, 1 

. PROTECTION. 

See Imphess, 1. 

REQUESTS, COURT OF. 

See Privilege. 

SALE. 

Where a broker sold on Saturday cer¬ 
tain goods of the defendant to the 
plaintiff for a stipulated price, sub¬ 
ject to the plaintiff’s approval of tlie 
quality upon the Monday following, 
and sent the bought note to the 
plaintiff on the Saturday, marked 
with the words Quality to be 
approved on Monday but did not 
send the sold note to the defendant 
then, because he had met and in¬ 
formed him of the contract on the 
same day; but the plaintiff not hav- 
ing signified his disapproval of the 
contract on the Monday, the broker 
sent the sold note to the defendant 
on the Friday, with the words 
Quality to be approved on Mon- 
day,** struck out; which note the 
defendant returned within 24 hours, 
which by the custom of the trade 
signified his disaffirmance of the 
contract, as far as in him lay ; yet 
held that at any rate the defendant 
could no longer disaffirm it after the 
G g 2 Monday, 
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STATUTES. 


Monday^ when the pluntifF, pot 
having signified his disapproval) was 
also bound by. it. Humphries v. 
Carvalhot T, 52 G. 3. 45 

SET-OFF, 

See Bankrupt, 1, 4s. 

The defendant cannot plead by way 
of eet-ofT a bond-debt of the plain¬ 
tiff, assigned to the defendant by 
another, to whom and for whose 
use it was originally given. IVaie 
V. Tinkler^ T. 52 G. 3. 36 

SETTLEMENT— Appren¬ 
ticeship. 

Since the 13 and 14 Car. 2. c. 12. an 
indenture of apprenticeship executed 
by the overseers of a township which 
has no churchwardens or chapel- 
wardens, and maintains its own poor 
separately, is a valid indenture, al¬ 
though neither of the churchwar¬ 
dens of the parishes at large within 
which tlie township is situate join in 
the execution; therefore a service 
under such indenture was held to 
confer a settlement. Rex v. Inha¬ 
bitants of Nantwichf M. 53 G. 3. 

228 

SETTLEMENT— Certificate. 

The settlement of a son, coming into 
a parish with his father under a cer¬ 
tificate, as part of the father’s fa¬ 
mily, not having before gained any 
settlement of his own, shifts with 
the settlement of the father in the 
certificated parish, though such son 
were named in the certificate. The 
King V. The Inhabitants of Leek- 
Wootton^ T. 52 G. 3. 118 

SETTLEMENT—/ly Estate. 

A father having purchased a tenement 
for less than 30/., devised it in trust 
to be let to farm during his daugh¬ 
ter’s life, and to pay her »he rents 
after deducting the expenses. Held, 


that by 40 days* residence thereon 
by permission of the trustee, after 
the Father’s death, she gained a set¬ 
tlement. I he Kingv. The Inhabi¬ 
tants of Holm East Waver Quarter^ 
T. 52 G. 3. 127 

SETTLEMENT —By renting a Te¬ 
nement of \0l. a Tear. 

The taking of a tenement which, by 
having been cropped by the land¬ 
lord with clover and grass-seeds, 
when let to the tenant, was worth 
10/. a-year, but without that cir¬ 
cumstance would have been of much 
less annual value, will confer a set¬ 
tlement. The King v. The Inhabi¬ 
tants of Parley, T. 52 G. 3. 1 20 

STATUTES. 

Hen. VIII. 

33. c, 39. s. 74. Extent. 258 

Edw. VI. 

2 ft 3. Tithes. 3 fi 4 , 

£11%. 

5. c. 4. Apprentice. 1 3 

Charles II. 

13&14. c. 12. Overseers, 228 
Will, ft M. 

5. c. 11. s. 3. Costs. 194 

Anne. 

4 ft 5. c. 16. s. 9, 10. Attornment. 

99 

5. c. 14. Game. . 4{) 

8. r. 19. .r. 5. Copyright. * 317 

George I. 

1. e. 47. Misdemeanor. 404 
Geo. II. 

5. e» 30. s. 9. Bankrupt. 225 

17. c. 38. Overseers* Accounts. 374 

20. e. 19. s. 4. Apprentice. IS 

Geo. III. 

6. c. 25. X. 1. Apprentice. 13 

13. 78.x. 81. Highway. 215 

Ceo. 111. 



TRESPASS. 


Geo, III. 

38. c, 54?. s. 4. Drawback. 376 
39 & 40. c. 104, London Court of' 
Requests. 147 

43. c. 141. Magistrates. 13 

,48. f. 98. Post-hoise Duty. 416 

r. 149, Stamp. 208 

49. e, 84. Tone Bridge. 305 

<■. 121. liankjTjpt. 191 

s. 14-. Bankrupt. 259 

50. c. 49. Overseers’ Accounts. 374 

c. 108. Impress. 167 


TITHES, 

See Evidence, 2. 

1. In ejectment against a lessee of 

tithes for holding over, after the ex¬ 
piration of a notice to quit, some evi¬ 
dence must be given to shew that he 
did not mean to quit the possession; 
aa by his declaration to that effect, 
or even his silence when questioned 
about it; or, as it seems, by shew¬ 
ing that the defendant, who claimed 
by assignment from the original 
lessee, had entered into the rule to 
4^fend as landlord. Doe d. Brier- 
ley V. Palmer., 7’. 52 G, 3. 53 

2. But a second notice to the defend¬ 
ant to quit at Michaelmas 1811 is 
a waver as to him of a former no¬ 
tice given to the original lessee, 
from whom he claimed by assign¬ 
ment, to quit at Michaelmas 1810. ib. 

TRESPASS, 

See. Maoistrates, 1, 2. Plead¬ 
ing, 3, 4. 

Where the out-gone tenant had cove¬ 
nanted with his landlord to leave 
the manure made by him on the 
farm and sell it to the incoming 
tenant at a valuation, to be made 
by certain persons; the effect of 
such covenant is to give the out¬ 
gone tenant a right of on-stand for 
his manure ^on the farm; and the 
possession or and property in it re- 


TROVER, 441 

m^ins in him in the mean time: 
and therefore if the in-coming te¬ 
nant remove and use it before such 
valuation, he is answerable to the 
out-gone tenant in trespass. Beaty 
V. Gibbons, T. 52 G. 3. 116 

TROVER, 

See Corporation, 1. EvincNCE, 1. 

Trover does not lie by an in-coming 
tenant to recover the value of the 
away-going crops taken by the off- 
going tenant, who continued to hold 
the land as tenant from year to year 
after the expiration of an old lease, 
which reserved to him the right 
after the end of the term at Lady-day 
** to fence in and preserve all such 
hard corn as should be sown on the 
premises the winter seedness pre¬ 
ceding, so as the same exceeded not 
29 acres, and was summerfallowed 
and well manured, &c., and at har¬ 
vest to reap and carry away the 
same:” for neither is trover the 
proper action to try a question as 
to the right to the land, nor does 
the proper remedy for any mis¬ 
management of the land during the 
former term appertain to the in¬ 
coming tenant, but to the landlord. 
And however the in-coming tenant 
might maintain an action against 
the off-going tenant for a breach 
of the custom of husbandry in the 
place, in not leaving one-third of 
the away-going crop of wheat sown 
upon a clover-brush ; yet the custom 
of the country could have no place 
where the off-going tenant held 
under a lease expressly making a 
different provision in respect of the 
away-going crop, or where he con¬ 
tinued to hold over after the expira¬ 
tion of such a lease without coming 
to any fresh agreement with his 
landlord, by which he must be 
taken to hold under the same terms. 
Borastony, Grcen,T, 52 G,3. 71 

UNI* 
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WAGER. 


WAGER. 


UNIVERSITY. 

See CoryBiGHT. 

USE AND OCCUPATION. 

An acUon for use and occupation is 
maintainable without attornment 
upon the stat. 4 & 5 yfnn. c. 16. 
j. 9 & 10., by the trustees of one 
whose title the tenant (defendant) 
had notice of before he paid over ' 
• his rent to his 'original landlord*; 
though the tenant had no notice of 
*^the legal title being in the plaintiffs 
on the record. Lumleu y. Hodgson^ 
T. 52 G. 3. 99 


A wager by which the defendant re¬ 
ceived from the plaintiff 100 guineas 
on the 31st of May 1802, in consi¬ 
deration of paying the plaindff a 
guinea a day as long as Napoleon i 
Buonaparte (then first consvd of the 
French republic) should live; which 
bet arose out of a conversation 
upon the probability of his coming 
to a violent death by assassination or 
otherwise, is void on the grounds 
of immorality and impolicy. Ctl- 
lert V. Sykest T. 52 G. 3. 150 

WAVER, 

See Tithes, 2. 


END OF THE SIXTEENTH ^VOLUME. 


C. WOobVAU,- rSlKTCR, COUKT, SElUMSa SnSST, tOMDOM. 
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CASES 


AKCJUED AND DETERMINED 

IN TUR 

Court of KING’S BENCH, 


IN 

Trinity Term, 

In the Fifty-second Year of the Reign of Gkohge HI. 

181 'i. 


MEMORANDA. 

AT the beginning of this term Sir Vicary Gihhsy His 
Majesty’s Attorney-General, was made a Judge of the 
Court of Common Pleas, in the place of Mr. Justice 
Lawrence, who had previously resigned from ill health. 
Mr. Justice Gibbs took for the motto of his rings, on 
being called Serjeant, “ Leges juraque.” 

The office of His Majesty’s Attorney-General remained 
^cant for some time afterwards, owing to the arrange¬ 
ments not being complete for the new Ministry, upon 
the atrocious and lamentable assassination of Mr. Per¬ 
ceval, as he was going into the House of Commons on 
the iith of May i till on the aytb of June, when Sir 
Thomas Plutner, the Solicitor-General, was promoted 
to be Attorney-General, and Willtam Garrow, Esq. one 
of His Majesty’s learned Counsel, and Attorney- 
VoL. XVI. B General 


IfilCJ. 
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CASES IN TRINITY TERM, 


1812 . 


Friduy^ 
May 2^th. 


A return of non 
est inventus 
procured by the 
plnintiff* against 
tlie principal, in 
order to found 
proceedings 
against the bail, 
is irregular, if 
the principal 
were at the 
same time in 
custody of the 
same sheriff 
who made the 
return, though 
at the suit of 
another person; 
and the subse. 
queiit proceed¬ 
ings against the 
bail will be set 
aside. 


General to His Royal Highness the Prince Regent, as 
Prince of Wales, was appointed His Majesty’s Soli¬ 
citor-General, and knighted. At the same time Joseph 
Jehyll, Esq. one of His Majesty’s learned Counsel, and 
Solicitor-General to the Prince, was promoted to the 
office of His Royal Highness’s Attorney-General; 
and Mr. Serjt. Shepherd, His Majesty’s learned Senior 
Serjeant, was appointed to be the Prince’s Solicitor- 
General. 


Burks against Maine and Another, Bail of 

Renton. 

Jj’J^EATH obtained a rule, on behalf of the bail, for 
setting aside the writ of scire facias issued against 
them, and the subsequent proceedings, upon the ground 
of irregularity; inasmuch as the defendant Renton, hav¬ 
ing been arrested by the sheriff of Middlesex, at the suit of 
the plaintiff, and having put in bail in Trinity term 1811 , 
and judgment having been recovered against him, and a 
writ of capias ad satisfaciendum lodged with the sheriff, 
was afterwards arrested by the same sheriff on the ist of 
November last, at the suit of another party, and commit¬ 
ted to his custody, and continued therein until the nth 
of November, when he was removed by habeas corpus 
into the King’s Bench prison : 'and while he was in the 
sheriff’s custody, the attorney of the present plaintiff, 
(who was also attorney for the plaintiff in the other 
suit,) procured a return by the sheriff of non est inventus, 
for the purpose of proceeding against the bail; on which 
the scire facias against them was grounded. 


Peahe 
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Peake opposed the rule, and referred to Hunt v. Coxe (a), 
and Barry v. Barry (^), as shewing that the Court consir 
dered the lodging the ca. sa. against the principal in the 
sheriiF’s o(Hce, and getting the return of non est in¬ 
ventus, as little more than form, and intended merely to 
intimate to the bail that the plaintiff meant to proceed 
against them ; and shewing also, that the sheriff’s return 
was bidding for this purpose. 

But the Court said that the party procured the return 
of non est inventus at his own peril; and here he had 
procured a false return to be made to the prejudice of 
the bail. They referred to Forsyth v. Marryait and Grover^ 
Bail of Clark (r), as in point to shew the irregularity, and 
made the 

Rule absolute. 

(.») 3 1360. ( 1 ) a Sira. 717. (0 I Neza Rfp. 251. 


Busk against Bell. 

was an action upon a policy of insurance on 
goods by the ship ChristianOf at and from St. Peters- 
htirgh to London; in which the loss was averred to be by 
capture: and at the trial before Lord Ellenboroughj C. J. 
at Guildhally the principal contention was upon the fact, 
whether the loss was by hostile capture or by collusion; 
which fact his Lordship left to the jury, who found a verdict 
for the plaintiff. But a question of law arose at the trial, 
whidi it was reserved to the defendant’s counsel to move, 
upon the application of the trading licence, covering the 
adventure, to the persons in whom the interest in the goods 
was averred in the. declaration and proved to be, who 

B 2 were 


1812 . 


Burks 
against 
Maine 
and Another. 


Saturtfay, 
May 30 tlii 

A licence to 
trade to an ene¬ 
my’s country, 
granted to one 
set of British 
merchants, can¬ 
not be used to 
cover a trading 
by other British 
merchants, 
without.con¬ 
necting them 
together; as by 
shewing that 
the licensees 
were agents at 
the time for the 
others. 




4< 


CASES IN TRINITY TERM, 


1812. 


Busk 

agaiatt 

Bell. 


wer 6 l^dwton, Burrelty and Gascoigne, British merchants 
residing at Wak^eld in Torhshire, The licence issued 
by One of the secretaries of state, in pursuance of his 
inajesty’s order in council, under the authority given by 
the statutes 43 Geo. 3 . c. 153 .x. 16 . and Geo. 3 .C. 126 . 
X. 2. was granted to Messrs. Robinson, Clarkson, and Co., 
of London, merchants; permitting them to load and ex¬ 
port, on board the vessel Christiana, Schimmels, master, 
to any port in the Baltic, a cargo of British manufactures, 
&c. and to import from thence a cargo of grain, if import¬ 
able, &c., and such goods as are permitted by law to be 
imported, &c. provided that the name of the vessel, her 
tonnage, and time of her clearance from her port, should 
be indorsed on the licence; (all which, with other stipu¬ 
lations, were regularly complied with in this case: anda 
licence was necessary to legalize the voyage, inasmuch as 
Russia was at war with this country at the period of the 
tidventure and assurance in question. 

Carr, in moving in the last term to enter a nonsuit, or 
for a new trial, stated two objections to the plaintiff’s 
right to recover under this licence; first, that there was 
no connection in fact proved by agency or otherwise be¬ 
tween the grantees of the licence and the persons in 
whom the interest in the goods insured by the policy was 
averred to be. But secondly, if there were any con¬ 
nection between riiem, yet that the licence being Specifi¬ 
cally granted to Ribihson, Clarison, and Co., and not ex¬ 
tending to others, or'to other British' merchants, as is com¬ 
monly provided for in such licences, could not be used 
to protect any other property than their own. These 
licences', he said, ^ere to be construed, like grants of the 
king, most strictly; and the very absence in the particular 


case 
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case of the common words of addition and extension 
shewed that the government intended to confide person¬ 
ally in the individuals named to import as well export 
goods in this adventure ; which personal privilege they 
could not communicate to others. A rule nisi having 
been then granted, 

Barrow and Peake now shewed cause, contending that 
it was the particular cargo and adventure which was 
intended to be licensed, and not the identical persons 
named} the persons to whom the licence was transferred 
being also British merchants, and the national character 
of the adventure therefore remaining Unaltered. In 
Feize V. Thompson (a), and Fdze v. Waters (i), a special 
property in the cargo was held sufiicient for the grantee 
of the licence to cover the adventure. \Bayleyy J. Had 
you any evidence in this case to sliew that Robinson^ 
Clarkson^ and Co., were the agents of Dawson at the time 
when the former took out the licence?] They were so 
in fact; Robinson and Co. chartered the ship, and shipped 
the homeward-bound cargo for Dawson and Co. 

Lord Ellenborough, C. J. There was no evidence 
of agency given at the trial; but the plaintiff may mend 
his case at a subsequent trial. At present the rule must 
be made absolute for a new trial; for I cannot say that 
a licence to import a cargo given to one set of persons 
will warrant, an importation by another set of persons, 
unless the latter ean connect dtemselves with the parties 
licensed (c). 

Per Curiam^ Rule absolute for a new trial 

on payment of costs, 

(a) I 3 tZ. (^) % Tount. 248. 

(c) See Ktingendtr V. Betiit 14 484. 
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1812. 


Bi/sk 

agai«:t 

Bell. 


Yar- 
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181*2. 


Monday, ■ 
June Itt. 


Trover lies 
iigainst a cor¬ 
poration; and 
if it be essential 
to their conver¬ 
sion of the 
property, (/. e. 
in this instance 
tl>c detainer of 
Hank-notes by 
the Governor 
and Company 
of the Bank of 
Jingland) that 
they siiould 
have authoriied 
it under their 
seal, such au¬ 
thority will be 
presumed after 
verdict: but it 
does not seem 
iwccsnary that 
the act of de¬ 
tention, done 
by their servants 
within tlie 
scope of their 
employment, 
should be au¬ 
thorized under 
their seal. 


CASES IN TRINITY TERM, 


Yarborough and Others against The Governor 
and Company of the Bank of England. 

the ptaintiffs declared in trover against the corpora. 

tion of »the Governor and Company of the Bank of 
England^ for three promissory notes of the Bank of Eng~ 
landf payable on demand, each for loo/., describing them 
by their dates and numbers; to which the defendants 
pleaded the general issue: and after a verdict for the 
plaintiffs before Lord Elletiboroughy C. J. at Guildhally it 
was moved in the last term to arrest the judgment, on 
the ground that the action of trover, which was founded 
in tort, did not lie against a corporation : but it was at 
the same time explained by Bosanquety v/ho made the 
motion, that the objection did not originate with the 
Bank, who merely lent their names upon this occasion to 
protect the true owner of the notes, Mr. Sidney of Fur- 
nival's-IuHy who had been robbed of them on the 22 d of 
ymie last, and had immediately given notice to the Bank 
to stop payment of them, under his indemnity. That 
the plaintiffs, who were bankers at Doncastery had several 
months afterwards received them in the course of their 
business in exchange for their own notes, from a person 
who gave in the name of Capt. Johnsony but whom they 
did not know; and consequently all means of tracing 
the property were lost. And the real contest in this 
action was between Mr. Sidney and the plaintiffs; Mr. 
Sidney imputing negligence to them in the transaction. 


o 


The case was argued on Saturday last by Taddyy 
against the rule, and by Garrow and Bosanquety in sup¬ 
port 
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port of it i when the Court said that they would look 
into the authorities before they delivered judgment; 
which was now pronounced by 

Lord Ellen BOROUGH, C. J. In this case, which was 
argued on Satunlnyt the only question was whether an 
action of trover is maintainable against a body corpo¬ 
rate i in other words, whether a corporation can be 
guilty of a trespass or a tort. As a corporation, they 
can do no act, not even allix their corporate seal to a 
deed, but through the instrumentality and agency of 
others: they cannot, a'S a corporation, be subject to a 
capias or exigent, (the process in trespass,) because the 
remedies which attach upon living persons cannot be 
applied to bodies merely politic and of an impersonal 
nature. But wherever they can competently do or order 
any act to be done on their behalf, which as by their 
common seal they may do, they arc; liable to the con¬ 
sequences of such act, if it be of a tortious nature, 
and to tJie prejudice of others. A corporation having the 
return of writs, or to which any writ, or a mandamus, 
for instance, is directed, is liable eventually to an action 
for a false return. The case of Argent v. The Dean and 
Chapter St. PauTsy in this court about the year 
1781 (fl), was an action for a false return to a manda¬ 
mus 


This case was refetred to by Sutler, J. in JRooie v. Tie Earl of 
L^iceOer- 7 , Term Ref, 16,, as of jB. 4$ G. 3.; and I find the follow¬ 
ing note of it cited in another case of Croehen v. Lorii Lofiidaie, jn Hit. 
49 Geo. 3., S. R. where the defendant bad cast an essoign by attorney; 
which case was ultimately decided on the ground that a distringas had 
issued pending a judge’s order to stay proceedings, Which Was there¬ 
fore set aside for irregularity. Bnt there Suiter, J. added, that as to the 
quesuon of the essoign, let us never hear that doubt again. hAuLowndes 
6 has 


1812 . 


Yakboroucu 

againtt 

The Bank of 
Enoiand. 
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1812. 


Yarborough 

against 

The Bank of ■ 
England. 


There is no es- 
soign in a per* 
sonal action, 
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mas veBpectiqg an election to a verger’s place in that 
cathedral; and no objection was made that the action 
would not lie. Vidian*s Entriesy p. i. is an action for 
a false return against the mayor and commonalty of the 
city of Canterbury^ for a false return to a writ of man¬ 
damus to restore an alderman to his precedency of place, 
&c. It states the mayor and corporation as attached to 
answer, and the return as falsely and maliciously made. 


has industriously collected all the cases, and it appears clearly that no 
essoign lies in a personal action. 

Argent against The Dean and Chapter of St. Paul’s. 

LA W shewed cause against a rule for quashing the essoign cast by 
the defendants in this cause, and that they should appear and accept 
a declaration generally. It was an action on a false return to a mandamus to 
restore the plaintiff to the office of verger. He contended that though 
in common cases a corporation cannot cast an essoign, not being capable 
of making a personal appearance, but being obliged to appear by attorney, 

(stat. \% Ed. 3. si. 3.); yet in an action on a false return the de« 

» 

fendants were sued as individuals, and not in their corporate capacity, 
and therefore in such an action were entitled to an essoign, being individually 
answerable for the tort. Com. Rep. 86. I Ld. Ray. 564. Cartb. 171. Oil 
the other ground on which the rule had been moved, that there can be no 
essoign in a personal action, he admitted that it had been questioned, and 
that Lord Cele's opinion, 3 Inst. 135. was so; but that by late determina¬ 
tions it seemed to have been altered. 3 Wits. 164. That the case in 
5 /ra. X194. was not an authority against it, but related to the capias. He 
cited also Booth on real actions, 14 C. 5. i Brown 193. 

Lord Mansfield, C. J. There are two objections to the essoign, and 
either is decisive, ist. The return is made under the seal of the corporation, 
and the action is against the body, and a corporation can haye no 
essoign. 3dly, The law is now established that an essoign lies not in a 
personal action. 

Bulleb., }. The case in Wilson is against the essoign in a personal 
action. It appears that the practice did once prevail by 3 Inst, and then it 
was thought wrong. It has since been altered or grown obsolete; and it has 
now neitlier practice nor right in favour of it. 


The 
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The instances of actions against corporations for false 
returns to writs of mandamus, which are so often 
directed to them, must be numberless, though I hare 
not found many of them in the books of entries. Bro, 
Corporationsi pi. 48 . A corporation cannot be aiding to 
a trespass, nor give a warrant to do a trespass nvkhmt 
writing i and cites 4 . Hen. 7 . 9 .: and certainly it appears 
by that case, and by the sequel of it in 4 Hen, 7 . 16 ., 
that a corporation cannot give a command to enter into 
land, without deed, nor do a thing which vests or de- 
vests a freehold, nor accept a disseisin made to their use^ 
without deed. But many little things, it is said, require 
no command: by which must be meant no special com¬ 
manding, as a command to servants to chase cattle out 
of their lands, or to make hay; being things which it 
is incident to a servant to do, and which he is bound to 
do without command: and if he do it, it is good, and 
the corhmand is not material, for he may do it without 
command. A corporation cannot do a tort but by their 
writing under their common seal: per Fitzjames* yustice; 
Bro. Corporations^ pi. 34 ., cites 14 Hen. 8 . 2 . 29 .; which 
imports that by their writing they may. A corporation 
may be defendants in an action of quare impedit, and the 
hindrance is an act of tort. Butler v. The Bishop of 
Hereford and the University of Cambridge. Barnes C. P. 350 . 
To which a multitude of other instances may be added. 
Rast. 497 . Ast, 378 . 2 Mod, En. 291 . Winch. 62 %. 
700 . 721 . 733 . 2 Lut. 1100 . 3 Lev. 332 . The 

stat. 9 H. 4 . c. 5 . recites the practice, in assizes of novel 
« disseisin and other pleas of land, of naming the mayor 
« and bailiffs and commonalty of a franchise, as dissei- 
« sors, in order to oust them of holding plea thereof; 
« and directs the inquiry before the judges of assize, 

“ whether 
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1812. “ whether they be disseisors or tenants, or be named 

“ by fraudwhieh plainly proves that they may be 

YARBoaotroB 5 ^ r 

a^iHst considered as disseisors; and there are .instances of 
'engiand/ trespass against corporations. In 44 Ed. 3 . 2 . pi. 5 ., 
which was after 22 /iss, pi. 67 ., cited in the argument, 
trespass was brought against the mayor and commonalty 
of Hull and another person; and the objection made 
was not that trespass would not lie against the corpo¬ 
ration, but that as a natural person was joined with 
them, there must be different processes; a distress against 
the former, and a capias against the latter. But the 
objection does not appear to have prevailed. In 8 H* 6. 
I. 14 ., trespass was brought against the mayor, bai¬ 
liff, and commonalty, and one of the commonalty; 
and the objection was not that trespass would not lie 
against the corporation, but that it could not be sup¬ 
ported against them and an individual of their body; 
and Bro. CsrpondhnSf pi, 24 . says, the better opinion 
was that the writ was good; and 14 Hen. 8 . 2 . says it 
was so awarded, and that in that case all the justices 
agreed to it. Brook also puts the case, ** if mayor and 
« conmKmalty disseise me, and 1 release to 20 or 200 
« of the commonalty; this will not serve the mayor and 
*< commonalty and the reason is because the disseisin 
is in their arpwati character, and the release is to the 
individuals. And the case is .put « that if mayor and 
<( < 20 ininonalty disseise one of their own body, he shall 
have assize against them which clearly imports that 
the corporation, as such, m^ht be disseisors. Also, in 
4 Hen. 7 . < 3 . trespass was brought t^inst the ma.y 0 r 
and commonalty of .* tiieyjustihed under a rjght in 
the inhabitants to hove common : but this was adjtt 4 ged 
no ^lea, because the right in tu^ural persons .gave no 

right 
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right to the corporation, and the trespass was alleged in 
the corporation. They then pleaded as bailiffs in 
aydant but it was adjudged they could not be bailiffs 
aiding to a trespass, “ nor could they give warrant loith- 
** out •writing to commit a trespass;” which implies that 
by proper writing, namely, by deed under their common 
seal, they might. In the present case, which is after 
verdict, it must be presumed that a competent conver¬ 
sion was proved; and if it be essential to such conver¬ 
sion that there should have been an authority from the 
company under seal to detain the notes on their behalf, 
that sucii authority was proved. The fact, by reference 
to my notes, is that it was admitted that the bank de¬ 
tained the notes in question, under an indemnity; and as 
no objection was taken to the terms of the admission, 
a competent detention, i. e. through the means of ser¬ 
vants properly authorized to detain on their behalf, was 
thereby admitted ; and therefore the presumption of due 
proof, after verdict, is in effect warranted by the facts of 
the case, if it had been material, which it by no means 
is, to resort to them. In the case of The King v. John 
BiggSt 3 P. Will. 419 ., it was made a question upon 
a special verdict in a case of capital felony, for erasing 
an indorsement upon a bank note, whether a person in¬ 
trusted and employed by the Governor and Company of the 
Bank of England to sign notes on their behalf, was com¬ 
petently authorized for that purpose, not having been, 
the special verdict expressly found, so entrusted and em¬ 
ployed under their common seal. There is a long and 
learned argument of the reporter, Mr. Peere Williams, 
in which the authorities, as to what acts a corporation 
may do by their servant without an authority under their 
common seal, are drawn together. The majority of the 

judges 
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judges who sustained the conviction must have been of 
opinion that an authority under their common seal was 
not essentially necessary for such a purpose; indeed ac¬ 
cording to the report in i Stra, ] 8. of the same case, the 
doubt of the judges must have turned upon another 
point, namely, upon the import of the word indme^ 
mentf (i. e, the writing alleged to be erased;) and whe¬ 
ther it could be satisfied by an erasure of what was 
written on the face of the note. As to which Sir yohn 
Strange in his report says, ** That it was held by all the 
“ judges that the defendant was guilty; for the writing 
« on the face of the note,was of the same effect as an 
« indorsement, and being introduced by the Company 
« instead of writing on the back, and always accepted 
«and taken to be an indorsement, was within the 
‘•words of the indictment.*’ The objection of the 
waiit of authority under the common seal is not even 
noticed in the report of this case by Sir John Strange. 
However,, if there would have been any thing in the 
objection in this case, if made at the trial, there is no¬ 
thing in it after verdict, when it must be presumed, as 
1 have already stated, that all the competent proof 
winch could be made in support of the action was 
made, and of course that an authority under seal for the 
detention of the notes was proved, if such proof were at 
all necessary. 

Rule discharged. 


Gkay 
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Guay against Cookson and Clayton. 


Monday^ 
Junt I$t. 


^HIS was an action of trespass, in which the first The stat. 


count of the declaration charged that the defendants ^ 4 . empowering 

assaulted the plaintiff, and witliout reasonable or pro- 

bable cause committed him to the house of correction, complaint made 

on oath by any 

and kept him there until he sued out a writ of habeas master against 

his apprentice 

corpus, by which he was removed from thence to and for any misde- 

before the Court of K. B., and was afterwards by that 

Court discharged from the imprisonment: by means of behaviour m his 
° ^ ' service, to hear 

which he was injured in his business of a woollen dra- and determine 

, the offence, and 

per, and put to expense, &c. There were other counts, commie the 
Stating the assault and imprisonment more generally. °J^ea1ed by"”*^ 
The defendants (who were justices of the peace, acting ^ 
as such in this transaction,) pleaded the general issue, powering the 

justices to oblige 
an apprentice 

absenting himself from his master’s service to serve out, after the expiration of the apprentice¬ 
ship, such time of absence, or to make satisfaction for it; and in default of such satisfaction, 
to commit the apprentice : for the remedy given to the master by the latter statute is cumula¬ 
tive to the punishment inflicted oh the apprentice by the former statute for his offence. 

The statute 5 JB/iz. c. 4. avoiding all indentures of apprenticeship other than for seven years, 
is to be construed as rendering indentures made for a less time voidable only, and not void. 

But such indenture cannot be avoided by the mere act of an apprentice absenting himsclT 
from his master’s service, which is an offence under the stat. ao Geo. a. e. 19. 

And generally it seems that no act can be relied on as such an avoidance, in an action 
of trespass against the convicting magistrates, except it appears on the face of the con¬ 
viction. 

So a refusal of tha apprentice to return into the service of his master, when urged to it 
by the magistrates themselves in the course of the inquiry upon the complaint of the master, 
on a prior absenting himself by the apprentice from the service, is not available in support ol 
such action against the conviction. 

But where the master had agreed by indorsement (unstamped) on the indenture to cancel 
it^ “/revfdin/the apprentice made no engagement or entered into any person’s service in the 
town of N .it was held that the apprentice setting up a trade for himself in N. was a breaclt 
of the condition, which entitled the master to reeal him back into his service. 

It seems also that if a conviction be good upon the face of, the production and proof of it 
at the trial will justify the convicting magistrates under the general issue in an action of 
trespass, as well in respect of such facts therein stated as are necessary to give them jurisdiction, 
as upon the merits of the conviction. 

But the stat. 43 Geo. 3. 1. 141., extends to protect magistrates against actions of trespass 
only in the case of a conviction quashed; giving to tlte party grieved a remedy by action on the 
case. 

At 
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At the trial before Chambrcy J. at Newcastle, the plaintiff, 
a woollen draper at Newcastle, after proving the regular 
notice to the defendants of the process, and the service 
of it within the time limited by law, proved the habeas 
corpus writ directed to the keeper of the house of correc¬ 
tion, tested the 23d of January 1810, by virtue of which he 
was brought up before this Court, with the original war¬ 
rant of his commitment for one calendar month, as an 
apprentice, for having absented himself without his mas¬ 
ter’s consent. This warrant had been issued by the 
defendants, whose signatures to it were admitted ; and 
on the production of it, this Court had before dis¬ 
charged the plaintiff. But it also appeared that after 
the first warrant of commitment had been delivered with 


the plaintiff to the keeper of the house of correction, on 
the 17th of January 1810, he had received another war¬ 
rant of commitment on the 20th, and that he had both 
those warrants at the time of his bringing the plaintiff be¬ 
fore this Court in obedience to the habeas corpus; but 
that in consequence of advice by the plaintiff’s attorney, 
he had only produced to the Court the first warrant. It 
was also proved that when the parties were before the 
magistrates on the 17 th of January, previous to the 
commitment, Spencer, the master of the apprentice Gray, 
insisted upon his return into his service for the remainder 
of his term ; and that on the plaintiff’s part it was in¬ 
sisted, that the indenture which had been laid before the 
defendants was at an end. That Mr. Cookson, the mayor 
of Newcastle, then asked the plain tiff if he would return 
into Spencer^s service; and he refusing, the first warrant 
of commitment was filled up and executed, and the 
plaintiff was sent away in custody. At the close of this 
evidence it was objected, on the part of the defendants, 

that 
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that an action of trespass was not maintainable since the 
St. 43 G. 3. tr. 41, (a) which protects magistrates from 
actions in this form for mistakes committed by them in 
the execution of their duty: but the learned Judge, 
doubting whether the statute extended to this case, 
where there had been no conviction quashed^ but the party 
had been discharged on the ground of the illegality of 
the warrant of commitment, issued without any infor¬ 
mation on oath in the presence of the party so commit-, 
ted, directed the cause to proceed; with liberty to the 
defendants to move the Court to enter a nonsuit. 
Thereupon the defendants called a witness, who pro¬ 
duced the conviction (hereafter stated), which he also 
proved to have been drawn up and signed on the loth 
of August 1810, after the commencement of this action, 
which was on the i6th of July preceding. It was also 
proved that Spencer^ the master, was sworn to the truth 
of his information, upon his application to the magis¬ 
trates, before the plaintiff was apprehended upon the 
warrant then granted. That when the plaintiff was 
brought before the magistrates, he was informed of the 
nature of the charge made by Spencer against him, of 
absenting himself from his master^s service; but neither 
of the witnesses would swear that any oath was admi¬ 
nistered to Spencer in the presence of the plaintiff, 
though one of them believed that it had, and spoke v/ith 
certainty to the fact that the former information was 
read over to the plaintiff, and the indenture was then 
produced by Spencer^ and the indorsement on it was 
pointed out. And it was also in proof that the plaintiff, 
at the time of the complaint made, had a shop in New- 


1812. 
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(a) See the case of Masuty v. JtibniQU^ where a simihir 

tjuetUoii arose upon this act^ 

castlcy 
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« 

castle, where he was carrying on the business of a 
woollen draper. The following exhibits were also 
proved. 

I. An indenture of the i6th of June 1808, between 
the plaintiff, a minor, and his father, of the one part, 
and William Spencer, of the town and county of New¬ 
castle-upon-Tyne, woollen draper, of the other part; where¬ 
by the plaintiff, with the consent of his father, bound 
himself an apprentice to Spencer in his trade for 3 years 
and 9 months from the day of the date, to become void 
on the death of the father before the end of that period. 
On the 17th of Jpril 1809, the following indorsement 
was put upon the indenture: «1 agree to cancel this 
indenture as against John Gray and William Gray his 
son, provided the said William Gray makes no engagement 
or enters into any person’s service in the town of New¬ 
castle-upon-Tyne: in such case this indenture to remain 
valid, and the present agreement to be void. As witness 
my hand this 17th of yfpril 1809. William Spencerd* 
2. A notice from fencer after that indorsement, and. 
after the plaintiff had set up in business in Newcastle, 
but before the application to the magistrates, requiring 
the plaintiff to return to him and serve out the remainder 
of his time. 3. The information and complaint upon 
oath of Spencer, taken before the defendants on the 17th 
of January 1810, stating that the plaintiff, his indentured 
apprentice for a term not expired, had in his service been 
guilty of divers misdemeanors, miscarriages, and ill- 
behaviour towards the informant; and particularly that 
the plaintiff had absented himself from the service of the 
informant without his consent and without just cause. 
(Upon which the defendants, on the same day, issued 
their warrant for the plaintiff’s apprehension to answer 

that 
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that complaint, which was also in proof.) 4. The con¬ 
viction, bearing date the I'jth oi January 16\ which 

stated that on that day W. Spencer came before the de¬ 
fendants, justices, &c. and informed them that W. Gray^ 
the indentured apprentice of the informant for a term 
yet unexpired, had in his service been guilty of divers mis^ 
demeanorsy miscarriages^ and ilUbehaviour to^xcAs the in- 
foVmant, and particularly that he W. G. had absentedhhn^ 
self from the service of the informant^ nuithout his consent^ 
and without just cause. Whereupon Gray afterwards 
on the said 17 th January 1810, being duly brought be¬ 
fore the said justices in the presence of W. Spencer' to 
answer and make his defence to the charge, &c. admitted 
that he had absented himself from the service of the said 
W. S., but said further in his defence that the indenture 
of apprenticeship, under which he was so bound, had 
been agreed to be cancelled^ and that the said W, S. had 
agreed to let him leave his service, and had repeatedly told 
him that he S. had far too many people in his shop, 
a great many more than he had employment for, and 
had often expressed to him W'. G, that he might have 
his liberty; on account of which they had agreed to 
part. And G. produced an unstamped indorsement, 
signed by S., but not sealed, made on the said inden¬ 
ture of apprenticeship, (which' was set out). The con¬ 
viction then stated, that it ap^ared to them (the justices) 
by the indenture, that no sum was paid to Spencer ^ and 
that spencer deposed that W. G. had made an engagement 
in the town of Newcastle^upon-^yne by setting up the trade 
there of a woollen draper. Whereupon the justices con- 
viefted IF. Grary of the offence charged against him, 
aed)rding to the form of the statute, and adjudged him 
to be committed to the house of correction in and for 
Voii XVI. C the 
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the said town and county for one calendar month. And 
he was accordingly committed on the same day. 5. The 
second warrant of commitment spoken of as having been 
received by the keeper of the house of correction on the 
aoth of January 1810; which bore date as of the 17th, the 
day on which the plaintiff was committed. 

The learned judge, on summing up the evidence to 
the jury, advised them, if they found for the plaintiff, 
(as he thought they should, subject to the question of 
law,) to give moderate damages, as there was no reason 
to suppose that the defendants had acted intentionally 
wrong; and they found a verdict for the plaintiff with 
120/. damages. 

This case was discussed upon a motion for setting 
aside the verdict and entering a nonsuit, or for granting 
a new trial; which was made in last Michatlmas term 
by Topping on behalf of the defendants, and was now 
supported by Clayton, Serjt., Richardson, and Cochson; 
and opposed by HuUoch for the plaintiff; in which seve> 
ral points were made. First, it was contended on the 
part of the defendants, that the production of a sub¬ 
sisting conviction was conclusive in an action of trespass, 
particularly since the st. 43 G. 3. c. 141. \ which, assum¬ 
ing that a subsisting conviction would protect the con¬ 
victing magistrates in a collateral action, provides that 
even in the case of a conviction quashed, they shall only 
be liable to damages in an action on the case. For the 
general point the case of StrkUand v. Ward (o) wa& 


(a) Wintbetter summer assizes, 1767, c«ram J. cited in Ltvt- 
taa V. Curry, 7 TVr/n Rep, 633, 4., vide note (d), in Mavty v. Jabawi, 
1% Eaiti 74 . 


referred 
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referred to; and Massey v. Johnson (a) for the construc¬ 
tion of the statute. And it was insisted that to make 
convicting magistrates trespassers, it must be shewn that 
they had no jurisdiction as to the subject-matter of the 
conviction; for if they had, their judgment was decisive 
on the fact. But if there were any doubt of this, the 
action of trespass, they contended, was taken away by 
the late statute, which, though it only provides in terms 
for the case where a conviction shall have been quashed, 
yet must necessarily be taken to extend to all cases where 
t magistrate, having power to convict, had actually 
made a conviction; otherwise he would be placed in a 
better condition where his conviction^ being bad, had 
been quashed, than where he had made a good convic¬ 
tion; a distinction which the legislature could never 
have contemplated. With respect to the period when 
the conviction was formally drawn up, after it had 
been in fact made, it was not considered in Massey v. 
Johnson as material; but that it was sufficient to draw it 
up at any time before it was given in evidence in de¬ 
fence of the magistrates in any collateral proceeding. 
On the other hand, it was insisted that the conviction, 
shewn to have been drawn up in its present form so 
long after the time when it purports to have been made, 
and after proceedings had upon the commitment in exe¬ 
cution of it before this Court, was too late, and could 
not be resorted to as evidence to defend the magistrates 
agsunst this action. That though there was no time 
linuted by statute for drawing it up, it ought to be done 
within a reasonable time, and at all events before the 
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next practicable quarter sessions after the adjudication 
to which court alh convictions were properly • return¬ 
able (r/) for the purpose of being filed. But if an indefi¬ 
nite time were to be allowed, no person would be safe 
in bringing an action, however informal the instrument 
under which he was committed, as a more regular con¬ 
viction might afterwards be drawn up, and ante-dated to 
the time of the commitment. {^Bayleyj J. If the magis¬ 
trate do not return his conviction to the sessions, may 
not the party apply for a mandamus i*] That would not 
remedy the mischief in many cases. [Lord Ellenbo- 
roughy C. J. The formal conviction, when issued, would 
properly bear date at the time when in fact it took 
place; and will not the Court give credit to it, as to a 
conviction made at that time, when produced in a col¬ 
lateral proceeding, such as the action of trespass, how¬ 
ever they may inquire of the time upon any other occasion 
when the conviction is directly impeached,] The fact of 
the conviction itself is traversable, and therefore it is not 
strictly a record. Before the act of the 7 y. i. r. 5. (^) 
enabled justices of peace, sued for acts done, by virtue of 
their office, to plead the general issue, they could only 
have justified specially by pleading all the facts necessary 
to shew a legal conviction, and that they thereupon con¬ 
victed the plaintiff; and the plaintilF might have taken 
issue upon any one fact thus set out; and every fact 
necessary to prove the justification must have been 
shewn at the trial to have existed when the action com¬ 
menced, amongst others, the conviction itself. 

(</) Rex V. Eatony % Term Ref. 285 ., and Rt» v. Barker, I Ea,ty 188 ., 
were cited. 

(J>) Made perpetual by J. !• 

Lord 
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Lord Ellenborough, C. J. When the conviction is 
produced at the trial as of the date when it took place, it 
would so appear j and it still conies to the same question, 
whether the Court in a collateral inquiry will look out 
of the record of conviction for the time when it took 
place; but I think that we ought to give credit to it. 
Then as to the objection upon the stat. 43 G. 3. c. 141. 
to the form of the action, that act applies only to the 
case of a conviction quashed. Magistrates were before 
protected in an action of trespass by a subsisting con¬ 
viction good -upon the face of it; and the act meant to 
protect them still further to a certain extent in a case 
where before they were left unprotected by the quashing 
of the conviction. Even before this statute, I had al¬ 
ways considered that if a conviction were produced at 
the trial which would justify the imprisonment, that was 
sufficient. 

It was next contended on the part of the plaintiff, 
that the justices in this case had no jurisdiction, an<l 
therefore that the conviction was a nullity: znA'Crepps 
V. Durden (a) was referred to, where trespass was main¬ 
tained against a magistrate, who had convicted a baker by 
four several convictions, each in the penalty of ^x., for 
exercising his business on the same day, being a Sunday^ 
when the act which gave the penalty had only made the 
exercising of any such calling on the Xiord’s day one 
entire offence, whether doi\e in one or more instances 
on the same day. But Lord Ellenborough^ C. J. and. 
Bayleyy J. observed, that the objection in that case had 
appeared upon the face of the four convictions given in 
evidence, which shewed that the plaintiff had been con- 


(a) Coxvp. 640. 
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victed of four several offences in exercising his calling of 
a baker on the same Sunday, when by law he could only 
be convicted of one such offence on the same day. By 
collating and bringing together the four convictions, it 
appeared that the justice of peace had exercised a juris¬ 
diction in respect of three of the convictions, which was 
not given to him by any law; for after the first convic¬ 
tion he was functus officio. The Court therefore desired 
Hullock to confine his objections to such as appeared 
upon the face of the present conviction. 

Hullock then objected, first, that the stat. ao Geo. 2. r. 19. 
s. 4. on which the conviction was founded, was impliedly 
repealed by the stat. 6 Geo. 3. t. 2$. s. i. giving to the 
master of an apprentice absenting himself from his master’s 
service a different compensation; upon the principle of the 
c^^eotjohn Caruthers (a), that an affirmative statute, giving 
a new rule, repeals a prior statute concerning the same 
matter. Secondly, that the indenture of apprenticeship 
not being for 7 years as required by the stat. 5 Elizi c. 4, 
was void, and not merely voidable. But if voidable, 
then, thirdly, that it had been avoided by the apprentice, 
the plaintiff, having quitted his master’s service: for 
which Guppy v. Jennings {b) was cited. These three ob¬ 
jections were afterwards stated and answered fully by the 
Court, which makes it unnecessary to say more of them 
in this place. But during the discussion upon the last 
point, Hullock was desired by the Court to point out the 
particular act of avoidance, on which he meant to rely: 
to which he answered at first, that when the apprentice 
was before Mn Cookson the magistrate, he was asked 

(a) 9 Eajty 44. The general rule is laid down in Hsremrt v. FoXy 
I Show. 5*0. there referred to. 

(i) I Amtr. 2^6. 


7 


whether 
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whether he would return into his master’s service) which 
he refused to do; and this, Hullock contended, was an 
election by the apprentice to avoid the indenture, which 
avoidance he might originate before the magistrates, in¬ 
dependently of the prior act of leaving his master, for 
which he was then questioned, and which he insisted 
upon his right to do by virtue of the agreement between 
him and his master indorsed upon the indenture. [Lord 
EUenboroughi C. J. asked how his refusal to return to his 
master when asked by the magistrates, which did 
not appear upon the face of the conviction, could be 
raken notice of by the Court as an original avoidance of 
the indenture ? He observed that the case of Crepps v. 
Durden was only an authority for noticing what did appear 
upon the face of the conviction. The plaintiff might cer¬ 
tainly shew that the magistrates had no jurisdiction, by any 
matter which appeared upon the face of the conviction.]] 
In Welch v. Nash (a) it was said by Lawrence, J. that the 
justices cannot give themselves jurisdiction in a particu¬ 
lar case by finding that as a fact, which is not the fact: 
and the Court there held that the action of trespass lay 
against the party who justified under an order of justices 
for diverting a highway. iBayley, J. That was the case 
of an order of justices, and not of a conviction. The 
only act of avoidance relied on by the apprentice before 
the magistrates was the prior act of leaving his master’s 
service, and neglecting to return when called upon; for 
which he was then questioned upon the complaint of his 
master, as stated in the conviction.] In this stage of 
the argument it seemed to be the opinion of the Court 
that Hullock could not rely on any act of avoidance 
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(a) 8 Eatt, 394. 403. 
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which did not appear upon the face of the conviction: 
upon which he said, that as he was concluded from ad¬ 
verting to any fact not stated in the conviction, he should 
contend that the plaintiff had not contracted any engage¬ 
ment to do away the ,effect of the conditional avoidance 
of the indenture, indorsed by mutual consent upon it; 
wluch made the fourth point reserved by the Court for 
ponsideration. 

Curia adv. vult. 

Lord Ellendorough, C. J. This was a motion for 
n new trial, which was argued on the part of the dc-? 
fendant in support of the rule for the new trial, on 
Saturday. The defence made below to the action of 
trespass and false imprisonment, in which the plaintiff 
had recovered a verdict against the defendants for 120/., 
w^s founded on a conviction of the plaintiff by the de¬ 
fendants, who in their character of aldermen are justices 
of peace for the town and county of Newcastle-upon-Tyne^ 
and which conviction was given in evidence by them on 
the general issue, under the stat. 7 Jac. i. c. 5. The 
conviction was founded upon the stat. 20 G. 2. c. 19^ 
s. 4. empowering two or more justices, upon application 
or complaint upon oathy by any master or mistress against 
any such apprentice, (i. e. by reference to the 3d sect, 
such apprentice upon whose binding out no larger a sum 
than 5/. of laVful British money was paid i which was 
the case here, as nothing was taken with the apprentice,) 
touching or concerning any misdemeanor, miscarriage, or 
ill behaviour in such his or her service; (which oath 
5uch justices, are thereby empowered to administer;) to 
hear, examine, and determine the same, and to punish 
.the offender by commitment to the house of correction. 
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See. for a time not exceeding one calendar month. The 
first question which was argued in this case was whether 
this provision of the stat. 20 Geo. 2. c. 19. was repealed 
by implication by the stat. 6 Geo. 3. c. 25. s. 1., which 
empowers the justices to oblige such apprentices, absent¬ 
ing themselves before the expiration of tlicir apprentice¬ 
ships, to serve for such time as they shall be absent, or 
to make satisfaction for their absence j or, in default of 
giving security for such satisfaction, to commit them. 
But we thought that the remedy given by this statute to 
the master for the loss of his apprentice’s service was cu¬ 
mulative, and did not repeal the penal provision of the 
stat. 20 G. 2. c. 19. as applied to the misdemeanor itself. 
It was then contended that the conviction was bad, for 
want of any jurisdiction in the defendants, the convict¬ 
ing justices, on another ground, namely, that the inden¬ 
ture of apprenticeship was not warranted by the stat. 
5 E/iz. c, 4., under which the binding took place, not 
being for a term of 7 years, as required by the 26th sect, 
of that statute, and all other indentures made otherwise 
than by the statute is limited, being declared by 41. of 
that statute to be “ void 'in law to all intents and pur¬ 
poses.” Perhaps, in order to raise this objection, it 
should properly have appeared on the face of the con¬ 
viction, that the indenture was in fact made for a less 
term than 7 years ; which no where appeared. It may 
however be inferred from the conduct df the parties; 
the one of whom insisted upon an avoidance of the in-; 
denture by the act of the parties; the other resisting such 
avoidance; thereby by their mutual consent admitting 
. that the indenture was in its original frame a voidable in¬ 
strument. And it was admitted by the plaintiff’s coun¬ 
sel, on the authority of The King v. The Inhabitants of 

St. 
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St. Nicholas in Ipswich^ Burr. S.C.pt, and 2 Sir. io 66 ., 
that the indenture was voidable only on this account, 
and not void. But it was further said by the plaintiff’s 
counsel, that the indenture, so in its nature voidable, 
had been avoided by the plaintiff, the apprentice, before 
the conviction took place. And the fact of avoidance 
relied upon was an unstamped indorsement, signed by 
the plaintiff’s master, but not sealed with his seal, made 
on the indenture of apprenticeship in the words follow* 
ing, that is to say, " I agree to cancel this indenture as 
against ^ohn Gray and Wm. Gray, his son, (i. e. the 
“ plaintiff,) provided the said W. Gray makes no engage^ 
“ nunt^ or enters into any person's service in the town ef 
Newcastie-upon>Tyne: in such case this indenture to 
« remain valid, and the present ^reement to be void. 
“ As witness my hand this 17th of April 1809. Wm. 
“ Spencer (i. e. the master.) It appears by the evi¬ 
dence stated on the face of the conviction, that Wm. Gray 
the apprentice had made an engagement in the town of 
N^castle-upon-Tyne, by setting up the trade there of a 
woollen draper. And the question is whether the fact 
last stated amounts to a breach of that agreement on the 
part of the apprentice which is contained in the proviso, 
and on the breach of which the indenture was to remain 
valid, and the agreement for vacating the same was to 
become void; in other words, whether the making An 
engagement in the town of Newcastle-upon-Tyne, by set¬ 
ting up the trade there of a woollen draper, (it not 
appearing on the face of the conviction to have been the 
trade carried on by Spencer the master,) be a making an 
engagement in the town Newcastle-upon-Tyne, within 
the meaning of this proviso. The stipulation against 
making an engagement, as coupled with the context of en~ 

tering 
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tiring into any personas service in the town of Newcastle^ 
upoHrTyney in plain sense imports an engagement of trade or 
husinessy and seems to be equivalent to a stipulation, that 
he should neither engage in any business himself, nor be 
employed in any as servant to another within the town 
of Newcastle-upon-Tyne. And if that be, as we think it 
is, the true meaning of the stipulation contained in the 
proviso, then was the indenture unavoided at the time 
when the absence commenced, which is the subject of 
the conviction. And according to the case of The King 
y, Everedy K. B. Trinityy 17 G, 3., with a MS. note of 
which I have been favoured, indentures, though voidable, 
cannot be avoided by merely doing that which is for¬ 
bidden by, and in violation of them as long as they con¬ 
tinue at all in force. In that case two justieps had com¬ 
mitted one Robert Collehally an apprentice, to Shepton 
Mallett bridewell, for running away from his master. 
Amongst other objections to the commitment was this, 
that the binding, being only for 6 years, was contrary to 
the stat. 5 Eliz. c. 4. s. 26, which required it to be for 
7 years at least; and that by r. 41. all indentures other¬ 
wise made are void. That in the case of The King v. 
The Inhabitants of St. Nicholasy Ipswichy (already referred 
to,) Lord Hardivicke had expressly adjudged that such an 
indenture was voidable by the parties. That the appren¬ 
tice had in this case done every thing in his power to 
avoid the indenture, having left his master, and said he 
would live no longer with him under his control; and 
that it would be extremely hard that he should be sub¬ 
jected to punishment only for using that liberty and ex¬ 
ercising those rights which the law gave him. Lord 
Manfieldy C. J. It has been adjudged that an infant 
may bind himself for his own benefit, and it is settled in 

the 
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the case in Strangey that a binding for four years gives 
a settlement. Astony Justice. Supposing the indentures void- 
ahUy I cannot cottceive that the apprentice's running away can 
avoid them. Had he served regularly, and during such 
services declared his intention to depart, it might have 
been different. Here he would make use oj his offence in 
order to avoid the punishment that attends it; but it is too late 
to do it before a justice when charged with a crime. Willeszvid. 
Ashhursty Justices, being of the same opinion on this 
ground, the rule for the apprentice’s discharge would 
have been discharged, but for an objection to the'frame 
of the commitment, which is collateral to the present 
question. Upon the authority of these cases, we are of 
opinion that the indenture of apprenticeship in this case 
was voidable only, and not void} and that it was not 
avoided by any act other than the act of delinquency on 
the part of the apprentice, which was the subject of the 
punishment in question ; and which on the authority of 
the last-mentioned case, as well as the reason of the 
thing, is not available for the purpose of avoiding an in¬ 
denture of apprenticeship. On these grounds, therefore, 
we are of opinion that the defendants, the justices, had 
by law the authority which they in fact exercised in this 
case, by a commitment under this conviction ; and that 
they were therefore entitled to have been acquitted under 
the general issue pleaded by them. 

Rule absolute for entering a nonsuit. 
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Graham and Others against Wade. 


Monday^ 
Juat 1st. 


rr'HIS was an action brought to recover two and a half Undor a cove- 
year’s rent of certain buildings and land demised to nant for the 
the defendant in the year 1800, for a term of 58 years, y“a™y"ent, all^’ 
at an annual rent of 80/. The demised premises con- 

* being to him 

sisted of one third part of a larger property, and at the allowed; and 
date of the lease the entire premises were rated to all would pay all 
parochial and parliamentary taxes, and the taxes then 
payable for the whole were 60/., of which the proper- ra‘«pnthe 

* ' ^ premises, or on 

tion for the demised premises was 20/. The lease con- any additional 

tained a covenant for the payment by the defendant of Improvements 

80/. yearly rent, “ all taxes thereon being to him allowed. ^ 

“ And also (the defendant) shall and will, at his own the landlords 

, • 1 to pay all rates 

« proper costs and charges, at all times during the.coa- on the premises 
« tinuance of this demise, pay and discharge all such furr 


<( 


ther or additional rates and taxes as shall or may be 

* rent of 50 /., ex- 

« assessed or imposed on the said hereby demised premises, cept%u<^ further 

, or odditionctl 

“ or on any additional buildings or improvements, which taxe. as may be 

“ he the said "J. Wade, his executors, See. shall or may demTsed p"e-*'' 

“ at any time during this demise erect, build, or make 5 

. nant is bound 

“ on the premises hereby demised, or any part thereof.” to defray all 

, r t 1 increase of the 

Also this covenant on the part of the lessors: « That old as well a* 

“ they will at all times during the continuance of this beyonTthe'*^* 

** demise bear and pay all manner of rates, taxes, and 

^ ^ ' which the pre- 

“ assessments whatsoever, which shall or may be rated niises were 

, 1 •■'t the 

“ or assessed on the said demised premises, or any part time of the 

« thereof, or on the said J. Wade, his executors, &c. 

“ in respect of the said yearly rent of 8o/.; save and ex- the 8of. rent. 

“ cept as to such further or additional taxes or assessments 

5' as may be assessed or charged on the said hereby de- 

6 «mised 
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mised premises.” Since the year 1800 the amount of 
the rates and taxes payable in respect of these premises 
had considerably increased ;^and the question made at the 
trial, before the Lord Chief Baron, in Surry^ was, whe¬ 
ther the lessors, or the tenant, were to defray such in¬ 
crease. If the burden were to be borne by the tenant, 
he had not paid enough money into Court to cover the 
rent demanded: ^.if by the lessors, they were not entitled 
to recover in this action. 

The plaintiffs insisted that the increased rates and taxes 
were payable by the defendant under his covenant to dis¬ 
charge all furtlxr and additional rates and taxes, that is, in 
extension of the old or addition of new rates and taxes be¬ 
yond the proportion of the 20I. rates and taxes assessed 
on the premises at the time of the demise, to which extent 
of 20/. only he was to be allowed to deduct rates and taxes 
out of the 80/. rent. The defendant contended that he was 
entitled to deduct out of the rent reserved the whole exten¬ 
sion of the old rates and taxes existing at the time of the de¬ 
mise, though exceeding the 20/., their amount at that time, 
and was only bound to pay any new rates or taxes which 
might be imposed upon the premises subsequently to that, 
period. With this latter construction the Lord Chief 
Baron agreed; considering that, otherwise, this inequa¬ 
lity would be produced in the situation of the parties, 
that the landlords would have all the benefit of a re¬ 
duction in the old rates and taxes below the 20/., while 
the burden of every increase of them would be thrown 
upon the tenant: and upon this consideration he non¬ 
suited the plaintiff's. 

A rule having been obtained in the last term for 
aetting aside the nonsuit, it was now opposed by 

Comyttf 
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Comyn, and supported by Garrow and Toddy. By these 
latter it was said to have been the intention of the land¬ 
lords to secure at all events a neat rent of not less than 
6o/., that is allowing 20/. out of the 80/. reserved: but 
that according to the defendant’s construction, if the 
taxes were to increase much beyond their then amount, 
the landlords, so far from receiving any thing, might 
have to pay something to their tenant for his occupation 
of the premises, which could never have been intended. 
It would also be an unequal and improbable arrange¬ 
ment that the landlords should pay the additional and 
further taxes for improvements of which the tenant was 
to have all the present benefit. 

Lord Ellenborough, C. J. There is considerable 
obscurity in the wording of the deed; but the sense of 
it seems to be that the tenant covenanted to pay the 
80/. yearly rent 5 and ail taxes thereon^ (that is, as the 
amount of the taxes then stood with reference to the 
rent reserved,} were to be allowed to him out of 
the 80/.; for it goes on to provide that the tenant shall 
pay all such further or additional rates and taxes as should 
be assessed on the demised premises; (that is, in their 
then condition,) as also on any additional buildings or 
improvements which the tenant might make. The land¬ 
lords take a point at which they will be taxed; and let 
the taxes vary as they will beyond that point, they are 
only to be taxed according to the then ad valorem rate 
on the 80/. reserved rent. The remainder therefore be¬ 
yond the 20/. rate on the premises is to be borne by the 
tenant. 

Grose, J. If a different construction were to prevail 
than that which my lord has stated, it might happen, if 

the 
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the rates were greatly increased, that the landlords woalcf 
have nothing to receive from the tenant. 

Bayley, J, (a). At the time of making this lease there 
were then rates and taxes to the amount of 20/. a-year 
assessed upon the premises worth 80/. a-year rent; and 
the landlords agreed that so long as the premises re¬ 
mained charged with that rate upon the 80/. a-year re¬ 
served rent, they would take their proportion of the 
burden, which then amounted to 20/.: but if that rate 
were to be increased, the tenant was to take that further 
and additional charge upon himself; the landlords still 
remaining liable for their proportion upon the 80/. as 
before. This appears to be the sense of the deed, 
though it is not so clearly expressed as it might have 
been. The tenant covenants to pay “ all such further 
or additional rates and taxes, &c.: further than or addi^ 
tional to what but the existing amount of the rate on the 
estimated value of the premises as they then were at 80/. 
a-year rent ? and also the further and additional rates on 
any additional buildings or improvements which the te¬ 
nant might make. Then comes the landlords’ covenant, 
that they would pay 9II rates, &c. on the premises or on 
the tenant, in respect of the yearly rent of 80/., except 
such further or additional taxes as might be charged on 
the premises. 

Rule absolute. 


(a) Le Btant,J. was absent on a special commission at Lancaiter, a^d did 
not come into Court till the jth of June, 
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Bertie, Clerk, as^ainst Beaumont. Monday^ 


ri^HIS was an action on the case for an obstruction to 
a private right of way, in which the plaintiff de¬ 
clared that at the time of the grievance on the ist of 
January 1808 he was lawfully possessed of and occupying a 
certain messuage and two acres of land, with the appurte¬ 
nances, in the parish of Buchland^ in the county of Surrey ; 
and then claimed, in respect of such his own occupa¬ 
tion, a certain way fot' himself and his servants over a cer¬ 
tain close of the defendant to the said messuage and 
land, &c.; and alleged an obstruction to the said way 
by the defendant. At the trial before the Lord Chief 
Baron, in Surrey^ the plaintiff called a witness of the 
name of Honvelly who stated himself to be a labourer in 
the plaintiff’s service, and described the cottage, in 
respect of which the right of way was claimed, as divided 
into two parts; the one occupied by himself for the 
last 12 years; the other by a Mrs. Dove^ who had 
occupied her portion for some years past at an annual 
rent of 50^. That he paid no rent, but had less nvages 
hy 5/, a-yeary on account of his paying no rent in money: and 
•was only a iveehly servant, fhat one Flint who lived 
there before him, had paid 5/. a-year for it. That 
Mrs. Dove was tenant to a Mr. Bish before the plaintiff 
bought the cottage, and had continued to live in it since. 
It was thereupon objected that such occupation by 
Howell was not the occupation of the piaintiff, as alleged 
in the declaration, but in effect as a tenant: and his 
Lordship, considering the occupation of one portion of 
VoL. XVI. D 


A servant put 
into the occu¬ 
pation of a cot¬ 
tage, toi/A lesM 
tjit that 

account, does not 
occupy it as a 
tenant, but the 
master may 
p’-operly declare 
on it as his own 
occiipation in 
an action on 
the ca.e for a 
disturbance of a 
right of way 
over the defen¬ 
dant’s dose to 
such cottage. 
And it matters 
not that the 
cottage was 
divided into 
two parts, one 
of which only 
was in the oc¬ 
cupation of 
such servant, 
tlie other being 
occupied by a 
tenant paying 
rent. 
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J812. cottage by Mrs. £)ove to be clearly in the character 

- of tenant i and that the occupation of the other part by 

Hewell was in effect at a like rent of 5/., though not 
Beaumont. ggfyjjHy p^j^j jjj money as rent, but deducted out of his 
wages in lieu of rent, and therefore also in the character 
of tenant; which disproved the allegation that the mes¬ 
suage, &c. was in the occupation of the plaintiff at the 
time of the obstruction complained of; directed a non¬ 
suit. 

This was moved to be set aside by Qnslowt Serjt. in the 
last term; and Garrow, Lawes, and Nolan now opposed 
the rule, and contended that HowelPs occupation of the 
moiety of the premises was as tenant in his own right, 
and not merely as a servant of the plaintiff, living in the 
plaintiff’s house; such as is the occupation of a servant 
living in a lodge or park-gate house. It is true that 
Howell was a weekly servant or labourer of the plaintiff; 
but that was not incompatible with his occupation of 
this house as a tenant at the annual rent of 5/. and 
such in fact was the rent he paid for it, though to 
save the trouble of paying with one hand and receiving 
with tlie other, the sum of 5/. a-year was deducted out 
of his wages: but the mode of payment cannot alter the 
character of the payer. He cited The King v. Matthews (a), 
[Lord Ellenborotighi C. J. There was no question made 
of this sort in that case. The argument here goes this 
length, that if the gate-keeper of a gentleman’s park 
occupying the lodge, or a gardener an outhouse in the 
garden, hired as a yearly servant, were dismissed fronv 


(a) Cald. I. 


the 
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the service for misconduct, they would still have a right 1812. 

to continue their occupation of the respective houses as ~ 

* * Bbrtie 

tenants, till the tenancy were legally put an end to: for againtt 
in all such cases they would have less wages on account 
of the convenience of their occupation.] In those cases 
the places occupied, though detached, are constituent 
par£s of the master^s domicile, which denotes their occu¬ 
pation to be entirely in the character of servants; but the 
messuage in question was no part of the plaintiff’s domi¬ 
cile either in fact or in law, but both before and after 
the division of it had been occupied by tenants paying 
rent; and the other moiety of it was still occupied in 
that manner. They also suggested a doubt whether the 
occupation of a moiety only of the cottage, in respect of 
which the right of way was claimed, would satisfy the 
allegation in the declaration: but Lord Ellenhoroughy C. J. 
said that if the plaintiff occupied any part of that which 
gave him a right of way, the allegation was satisfied. 

Another doubt was suggested as to the fact, whether 
Hoivell had not occupied this part of the cottage and 
paid rent for it before he was taken into the plaintiff's 
service; which it was admitted would make a difference 
in the case: and the Court said that they would refer to 
the Lord Chief Baron to ascertain that fact; but it 
was at last agreed that no such evidence had been 
given. 

Lord Ellemborouch, C. J. I cannot consider that 
Howell stood in the relation of a tenant to the premises. 

The plaintiff put him in possession of them as his hired 
servant, and, as any person so circumstanced might be 
expected to do, he allowed the man less wages on account 
of the convenience to him of the occupation. If the man 

D 2 had 
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had been in the occupation of it before ai a tenant paying 
rent, 1 should have thought that he still continued to 
occupy it in the same character, if no new agreement 
had been entered into in that respect when he was taken 
into the plaintiff’s employ, and that he was only to pay 
his rent in service instead of money. But no rent had 
ever been paid by him before, nor did he ever stand in 
the relation of tenant to the plaintiff. Then if his occu¬ 
pation were merely that of a servant, it was in law the 
occupation of the master. This has been often held in 
cases of burglary, and was so held recently in the case of 
the Whitehaven bankers («). 

Grose, J. This was the occupation of the plaindff 
through the medium of his servant, which is in law 
the virtual occupation of the master and not of the 
servant. 

Baylet, J. (b) agreed. 

Rule absolute. 


(d) Ren y, Steel and Another, % Taunt, 339. 
(S) Le Slant, J. was absent at LaeuasUr, 


Wake against Tinkler. 

ri^HE plaintiff declared in assumpsit as indorsee of a 
promissory note made by the defendant j as also for 
goods sold and delivered, and upon the common money 
counts; and laid his damages at i< 5 o/. The defendant 
pleaded, first, non assumpsit. adly. That before the 
making of the promises stated in the declarationi to wit, 
on the ad of December 1809, the plaintiff executed a 

bond 
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bond to one VT. Atkinson in the penal sum of 260/., con¬ 
ditioned for the payment of 130/. and interest on a day 
long since past; and that the bond being unsatisfied, 
Atkinson^ before the commencement of this suit, to wit, 
on the 14th of "January 1811, by a certain indenture 
under seal, made between him and the defendant, for 
certain good and valuable considerations therein men¬ 
tioned, assigned, transferred, and set over to the defend- 
. ant the said writing obligatory and all sums of money 
then due and owing, or to become due and owing by 
virtue thereof, and all the right, title, interest, property, 
and claim, &c. of him Atkinson of and in the same, &c.; 
and that the defendant has from thence hitherto remained 
and still is the assignee of the said writing obligatory, and 
entitled to all the money due thereon. See .; and that the 
said writing obligatory is still in full force, &c.; and that 
at the time of commencing this suit there was and still 
is due and owing from the plaintilfF, by virtue of the said 
writing obligatory so assigned, &c. to the defendant, 
more money than is due and owing from him to the 
plaintiff upon the supposed promises in the declaration 
mentioned, to wit, 200/.; which the defendant offered to 
set off and allow according to the statute, &c. To this 
there was a general demurrer. 

BayUy, who was to have argued in support of the de¬ 
murrer, was stopped by the Court. 

Reader, contrl, relied on Bottimly v. Brmh (a), and 
Rftdge V, Birch (b), which he said were not overruled in 

' (a) M. %% G. 3. C. S. citedin ff'inth v. Ketly^ t Term Ref, 6 il, 

(4) M. %$ G> 3* tB. R. cited ih. 6 %%. But see Lam v. CbaiuBert in the 
Exchequer, dted InStMey v, Mtarnt, 7 Meut, 153. 


1812 . 


Wake 

againa 

Tinkler. 


8 


much 
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1812. 


Wake 

agaimt 

7'INKLER. 


CASES IN TRINITY TERM, 

Wifich V. Kee/ey (a), and other cases, where it had been 
held that the equitable assignment of a bond did not 
enable the assignee (^) to sue upon it, but that he must 
sue in the name of the assignor, though the latter had 
become bankrupt. In the two first of these cases the 
plaintiff having sued upon a bond executed to him as 
trustee for another, the defendant was allowed to plead 
a set’off against the cestuy que trust. This case, he 
admitted, went a step further, because here the bond- 
debt set off against the plaintiff came to the defendant 
by assignment from a third party, and was not originally 
executed for the defendant’s use: but this, he contended, 
did not vary the case in principle from the prior decisions, 
as all the authorities agreed that a bond<debt was assign¬ 
able in equity; and it did not follow that because the 
assignee could not sue for it at law, he could not set it 
off. But finding the Court decidedly against him, he 
forbore to press the argument further. 

Lord Ellenporouqh, C. J. If you coujd shew that 
this case ranged itself within the decisions of Bottimley 
V. Brooke^ and Rudge v. Birchy we would hear you fur¬ 
ther ; but I am much more inclined to restrain than to 
extend the doctrine of those cases. At any rate, how¬ 
ever, the present case goes further than either of them : 
for here the bond-debt was assigned to the defendant 
who now pleads it as a set-oflT 5 and it was not originally 
taken by the obligee in trust for the defendant. 

Grose, J. The plea is bad both in form and sub¬ 
stance. 

(a) I Tfrm Rep, 619.; and vide HotiueU v. M^Ivertf 4 Term Rep, 69Q 
Vide Carpenter v. Marnellt 3 Bot, Pull, 40. 


BAYtEY, 
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Batlbt, J. We have nothing to do in this place with 
any other than legal rights. And if we could notice 
such an equitable assignment, 200/. could not have been 
due at the time upon the principal sum of 130/. given on 
the 2d of December 1809. 

Judgment for the Plaintiff. 


1812 . 


Wakk 

against 

Tinkler, 


Dudlow amimt Watciiorn and Thibault. Tun , iay , 

^ Jid/l£ 2Ui 


rriHE plaintiff declared in scire facias against the de- The practice of 
fendants upon their recognizance, as bail of G. T. ** 

Stretton, and stated the iudgment recovered by the plain- ^hare the very 

° , merits of the 

tiff in this Court against the principal for 100/., and the case depend 
issuing of the two writs of scire facias to the sheriff of f-fre^where^bail 
Middlesex^ against the bail, with his returns of nihil, 

The defendants pleaded that the plaintiff ought not to their recogni- 

- . . 1 r 1 • 1 II- pleaded 

have execution against them for the said 100/. by virtue thatnoca. sa. 

of their recognizance, because after the recovery of the 

said iud?ment, and before the issuing of the first writ of against the 

° ^ , , principal ac- 

scirc facias, no writ of capias ad satisfaciendum upon the cording to the 

said judgment by the plaintiff against Stretton was duly practice of*the 

sued out and returned,or filed in the said Court, &c. accord^ 

ing to the custom and practice of the said Court, The plain- reply shewed a 

” «• 1 • I 

tiff replied, that after the recovery of the said judgment issued into A/ii- 
against Stretton, and before the commencement of this departure f.!r* 
suit, the plaintiff sued out a writ of capias ad satisfaci- defendants 

* * to rejoin that 

endum upon the said judgment against Stretton, directed to the venue in 
the Sheriff of WxAAXtstx, being the county in which the venue against the 


in the said action against Stretton was laid; by which writ, 


for 


&c, i (setting it out •,) to which the said sheriff returned *1“*’^^**'* 
non est inventus \ as by the said writ of capias ad satisfaci¬ 
endum, and the return thereof, duly affiled and remain¬ 
ing 
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1813 . lAg of record in the said Court, See. more 
Boolow The defendants rejoined that the venue in the 

said cutim against Stretton was laid in the city of London, 
and not in MiddleseK^ as alleged in the replication. To 
this the plaintiiF demurred, because the defendants in 
their rejoinder had departed from the supposed ground of 
defence stated in their plea ; having in their plea alleged 
that no writ of capias ad satisfaciendum against the prin¬ 
cipal was sued out, returned, and filed according to the 
custom and practice of the Court; when by their re¬ 
joinder they admit that the ca. sa. in the replication 
mentioned was sued out, but rely on the supposed insuf¬ 
ficiency of the said writ on account of its not having been 
issued and directed to the sheriff of the county in which 
the venue in the original action was laid : and if the 
defendants meant to avail themselves of such a defence, 
they should have stated it in their plea, and not in their 
rejoinder. 

Addrryaitf in support of the demurrer, admitted that 
the capias ad satisfaciendum stated in the replication was 
irregular, and such as the party might have moved the 
Court to set aside; but it did not follow that such an 
irr^larity in practice could be relied on in pleading, 
either by stating, as in the plea, that no writ of ca. sa. 
was duly sued out, &c .; or, in answer to the replication, 
stating the issuing in fact of a writ of ca. sa., by shewing 
that such writ was irregularly issued, which is a depar¬ 
ture from the plea $ the one in effect affirming that no 
writ issued; the other admitting the issue of it in fact, 
but insisting on its irregularity in practice j which the 
Court will not take notice of in pleading. [Lord £lle»m 
bmu^ C J. The allegation in the plea is not that no 

writ 
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writ of ca. sa. issued, but that no such writ duly issued.] 
The insertion of the word duly cannot enable the party 
to take advantage of an irregularity in the practice: if 
the writ itself had appeared to be bad on the face of it, 
objection might indeed have been taken to it; but the 
objection cannot be shewn by pleading other matter, as 
in the rejoinder. The case of Praed v. The Duchess of 
Cumberland (n) is in point to shew that the rejoinder is a 
departure from the plea. There, to debt on bond given 
to secure an annuity, the defendant pleaded that there 
was no such memorial of the bond as is required by the 
annuity act; the replication set forth a memorial, con¬ 
taining the names of the parties, &c. and the considera¬ 
tion for which the annuity was granted ; the defendant 
rejoined, that the consideration was untruly stated in the 
memorial: and this, on demurrer, was held to be a de¬ 
parture. [Bayley, J. The ground on which that judg¬ 
ment was affirmed in error (^) was that the rejoinder 
introduced a fact which went to vitiate the deed grant¬ 
ing the annuity, and not to shew that there was no me¬ 
morial of the bond.] In Elliot v. Lane (e), which was 
in scire facias against bail, they pleaded that there was 
no ca. sa. against the principal. The plaintiff replied 
by shewing a ca. sa. and a return of non est inventus: 
the defendant rejoined that the ca. sa. did not lie four 
clays in the office: and this, on ilemurrer, was held to 
be a departure; though by the practice of the Court the 
proceedings were on that account irregular, and might 
have been set aside. Here indeed the plea is that no 
ca. sa. was duly issued ; but as the writ issued was legal 
on the face of it, the party might have been taken by 


1812, 


Dudlow 

againit 

Watcuoun. 


(o) 4 Term Ref, jSj. (p) % H» (e) i fFilt* 334* 

the 
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1812. 

Dudlow 

against 

WatCUORN, 


the sheriff by virtue of it. The case of Fisher v. 

% (^)> which will be relied on contra, turned upon 
this distinction. To an action on bond conditioned to 
perform an award, the defendant pleaded no award. 
The replication set out an award: the rejoinder stated 
the whole award, in which was recited the bond of sub¬ 
mission, by which it appeared upon the face of the award 
that it was not warranted by the submission; and upon 
demurrer, the plea of no award was held to be sustained 
by §uch rejoinder. 

Bowettf contra, was stopped by the Court. 

liOrd Ellenborough, C. J. The argument for the 
plsuntiff would be irresistible, if the allegation had been, 
as in the case of Elliot v. Lanet that there was no writ 
of capias ad satisfaciendum issued against the principal; 
but here the allegation is that none was issued, 
which refers to the purpose for which it is professed to 
be issued, that of charging the bail, and is equivalent in 
effect to saying that no ca. sa. was sued out in the man¬ 
ner required by the practice of the Court to charge the 
bail. Then the rejoinder shewing in answer to the re¬ 
plication setting out a ca. sa. sued into Middlesex^ that it 
was issued into a wrong county, and therefore could not 
opirate to charge the bail, sustains the bar, that no ca. sa. 
had duly issued, instead of being a departure from it. 
We must take notice of the practice of the Court in a 
case like this, where it is the very subject-matter of dis¬ 
pute, and is put in issue. For what purpose is the issu¬ 
ing of the ca. sa. at all in this instance, except as matter 
of practice ? 


Grose, 


(d) IX East^ x88. 
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Dudlow 

Bayley, j. alleging that no writ of capias ad satlsfaci- agaimt 
endum was duly sued out and returned or filed, &c. 
means that it was not so sued, returned, and filed as 
to enable the plaintiff to charge the bail: and if it be 
shewn not to have issued according to the practice of 
the Court for that purpose, it is shewn not to have been 
duly issued, &c. 

Judgment for the Defendants. 


Rucker and Others against Hiller. 


TutiJay^ 
JuH* 2d. 


n^ADDT moved to set aside a nonsuit in this case, and y**"® , 

# ... draws a bill of 

Stated that the plaintiffs sued as indorsees of a bill of «change with 
exchange against the drawer ; and at the trial before *sonabie expects* 
Lord EUenborougbf C. J. at Guildhall were nonsuited, for asTts^in^Ae^ 
want of proving notice to the drawer of the non-accept- *'“"'** 

° ^ ^ ^ drawee; as by 

ance of the bill by the drawee; it appearing that the having shipped 
drawer, though he had no effects in the drawee^s hands own acrount 
at the time of drawing the bill, or when it was presented Hwh^wa^to*** 
for acceptance, had yet drawn in expectation of funds in drawee, but 

. • r u LMi 1. • f J I .. without the bill 

time to satisfy the bill ; having shipped goods upon his of lading or 

own account, which were on their way to the drawee ; 'drawer 

but not having remitted to him the bills of lading or in- 

voices; in consequence of which the drawee had returned "ouf* though in 

the bill when presented to him, marked «* no ^ectsl* had not come 

This notification, he contended, dispensed with the ne- ^^***8°^ 

cessity of giving notice of the dishonour to the drawer ; *.*'* 5™® 

too ^ JjlJJ 

as it would have been nugatory to give notice. [Reader^ presented for 
who was counsel for the defendant at the trial, observed, i^had refect^ 
<hat the fact had turned out to be that the drawee had 

6 refuaed””^"^* 
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1812, 


Rvckbr 

agaimtt 

HlltER. 


CASES IN TRINITY TERM, 

refused to take the goods because they were da- 
maged.] 

Lord Ellenborouch, C. J. Where the drawer draws 
his bill on the bona fide expectation of assets in the hands 
of the drawee to answer it, it would be carrying the case 
of Bickerdike v. Botlman {d) further than has ever been 
done, if he were not at all events entitled to notice of the 
dishonour. And I know the opinion of my fiord Chan¬ 
cellor to be that the doctrine of that case ought not to 
be pushed further. The case is very different where the 
party knows that he has no right to draw the bill. 
There are many occasions where a drawee may be justi¬ 
fied in refusing from motives of prudence to accept a 
bUl, on which notice ought nevertheless to be given to 
the drawer: and if we were to extend the exception 
further, it would come at last to a general dispensation 
with notice of the dishonour in all cases where the 
drawee had not assets in hand at the very time of pre¬ 
senting the bill; and thus get rid of the general rule 
requiring notice, than which nothing is more convenient 
in tiie commercial world. A bona fide reasonable ex¬ 
pectation of assets in the hands of the drawee has been 
several times held to be sufficient to entitle the drawer 
to notice of the dishonour, though such expectation may 
iiltinuitely have failed to be realized. We held this 
ofdoion in the case of Brtmn v. Me^ {b) so lately as 
m last IBkuy tenn; and cannot rescind our determiiu- 
tions. If we are still supposed to be in an error, ihp 
plainttfiEB may faring another actioOf and tender a biU of 
raceptions. 


(•0 X T«rN 4C(5. txfi. 


Batley, 
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Baylet, J. The general rule requires notice of the 
dishonour to be given in due time to the drawer; and it 
lay upon the plaintiffs to shew that he could not possibly 
be injured by the want of it. It would be somewhat 
hard to call upon a drawer towards the end of six years 
after the bill given; and when he objected that he had 
no notice of the dishonour, to tell him that he had no 
effects in the drawee’s hands at the time when the bill 
was presented; though they might have come to his 
hands the very day after, and the drawer might have 
settled his accounts with the drawee in the mean time 
upon the presumption that the bill was paid. 

Per Curiamf Rule refused. 


1812. 


Ruckir 

ag4imt 

Hlt.LER. 


Humphries against Carvalho. 


Tuttdayt 
June ad. 


^l^HE plaintiff declared in assumpsit upon a Special 
agreement made on (Saturday) the aist of Dec, i8i i, 
whereby he agreed to buy of the defendant, and 
the defendant sold to him, five casks of ipecacuanha 
at 13/* 6 d. per pound, duty paid, the quality to be ap¬ 
proved on Monday then nextf paying for the same at a 
discount of 2/. I ox. per cent, in 14 days, or by bill at 
4 months; and then alleged as a breach, that the defend¬ 


Where a 1 
broker sold on 
a Saturday cer> 
tain goods of 
the defendant 
to the plaintiiF 
for a stipulated 
price, subject 
to the plain¬ 
tiff’s approval 
of the quality 
upon the Moa~ 
day following, 
and sent the 


ant did not nor would, though requested on the Monday 

next, &c. the 23d of December 1811, produce the said thc&/«r<fcy, 

marked with 

the words “ Quality to be appro-.ed on Monday •" but did not send the bought-note to the 
defendant then, because he had met and informed him of the contract on the same day; but 
the plaintiff 1 ot having sieniiied his disapproval of the contract on the Monday^ the broker 
sent the sold-note to the defendant on the Friday^ with the words Quality to be approved on 
Monday” struck out; which note the defendant returned within JI4 hours, which by the cus¬ 
tom of die trade signiiied hb disafHrmance of the contract, as far as in him lay; yet held that 
at any rate the d^endant could no longer disaffirm it idter the idnnday, when the plaintiff. 
Rot liaviiig signified his disapproval, was also bound by it. 


casks, 
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1812. 


Humphries 
again it 

Carvalho. 


casks, &c, to the plaintiff for his app'roval and inspec¬ 
tion as to qaalit)r, nor had the defendant yet delivered 
the said casks, &c.; but refused so to do. This was laid 
in various ways. At the trial before Lord Ellenborottghf 
C. J. in. London^ the plaintiff called as a witness the 
broker who made the contract stated in the declaration 
between the parties; and he proved that he had agreed 
to purchase the five casks of ipecacuanha of the defend¬ 
ant for the plaintiff, at the price stated, on Saturday the 
2ISt of December i8li, subject to the plaintiff*s approval of 
the quality on the Monday folloiuing j and that the written 
note of the contract (commonly called the bcught-notej) 
which he sent to the plaintiff on the Saturdayt had these 
words on the face of it, “ quality to be approved on Mon¬ 
day but no sold^note was sent on that day to the de¬ 
fendant, because the broker having met him on the same 
day, and told him that he had sold the ipecacuanha to the 
plaintiff, upon the terms stated, there was no occasion 
to send him a written note. The broker further proved 
that it was the custom of the trade for either party to 
return the contract, if he disapproved of it, within 
24 hours. That the plaintiff not having returned the 
contract, nor signified any disapproval, the broker on 
Friday the 27th of December sent the sold-note to the 
defendant, with the words « quality to be approved on 
Monday” struck out *, but the defendant returned it again 
immediately to the broker; upon which the broker went 
to the defendant on the same day, and insisted on his 
completing the contract; but he refused to do so, on 
account of its not having been sent to him on the Mon^ 
day. On these facts his Lordship was of opinion that 
the defendant living agreed on the Saturday to the 
actual sale of the commodity, at the price stated, subject; 

to 
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to the plaintiff^s approval of the quality on the Monday^ 
and the plaintilF having accepted the contract on those 
terms, and not having returned it on the Monday^ which 
was to be taken as an approval by him of the contract, 
both parties were bound by it; and under that di¬ 
rection the jury found a verdict for the plaintiff for 
41/. 18/. gd. 

Scarlett now moved to set aside the verdict, and enter 
a nonsuit, or for a new trial, upon the ground that by 
the terms of the contract it was not enough that the 
plaintiff did not signify his dissent on the Monday; but 
not having then signiffed his approval, that the contract 
at least remained open until he had so done, and that in 
the mean time it was open to the other contracting party 
to disaffirm it; for every contract must in its nature be 
binding upon both parties, or open to be disaffirmed by 
each. As in Cooke v. Oxley («), where the contract stated 
was that the defendant had proposed to the plaintiff to 
sell and deliver to him goods at a certain price j where¬ 
upon the plaintiff had desired the defendant to give him 
time till 4 o’clock of the same day to agree or dissent to 
the proposal; and thereupon the defendant proposed to 
the plaintiff to sell and deliver to him the goods upon 
those terms, if the plaintiff would agree to purchase 
them upon the terms, and would give the defendant no¬ 
tice thereof before 4 o’clock on that day: and then the 
plaintiff averred that he did agree and did give the re¬ 
quired notice; but that the defendant on request did not 
deliver the goods. After verdict, the judgment was ar¬ 
rested, because the engagement was not mutually bind¬ 
ing, and therefore nudum pactum. 

(a) 3 Ttrm Rep. 653. 


1812 . 


HuMFB-MBt 

again$t 

Carvalho. 


Lord 
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HOMfERIES 

against 

Cartaiho. 


Lord EllemborougHi C. J. Here there was a sale- 
note sent, and an actual sale made by the defendant 
through the intervention of the broker, who communi¬ 
cated to the defendant on the same day that he had sold 
the goods; and it was not merely an offer to sell, as in 
that case; but the buyer had an option of renouncing 
the purchase on the A/onJayf which he did not do j and 
therefore it stood absolute. 

Grose, J. agreed. 

I 

Bayley, j. (a) The argument of the defendant is, that 
if a contract give an option to one of the parties to de¬ 
termine it, the law will give the like option to the other, 
until both arc bound: but here neither of the parties had 
an option after the Morday s for the plaintiff not having 
renounced the contract within that time, must be taken 
to have approved of it. The question in Cooke v. Oxley 
mrose upon the record; and a writ of error was after¬ 
wards brought upon the judgment of this Court; by 
which it appears that the objection made was that 
there was only a proposal of sale by the one party, and 
no allegation that the other party had acceded to the 
contract of sale. 

Rule refused. 


(d) Le JBlcaut J, was absent at LancaiUr. 
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Lewis against Taylor. 

r|pHIS was an action of debt for penalties upon the 
game laws, tried at the last Aylesbury assizes before 
Hasthi J. One count charged the defendant for the pe¬ 
nalty of 5/,) upon the stat. 5 Ann» c. 14, for using a 
greyhound to kill game, not being qualified so to do. In 
support of which it was proved that Go/Sy, a farmer, 
who was by his own estate qualified to kill game, went 
out with greyhounds and other dogs to course and kill 
hares ; that the defendant, who was not qualified, was 
in company with Goldby when he coursed and killed a 
hare) that the defendant took an active part in the 
sport, by beating the bushes in order to find a hare, and 
after the hare had been killed by a greyhound he alight¬ 
ed from his horse, went over a gate, and took up the 
hare. Upon this evidence the learned Judge was dis¬ 
posed to have nonsuited the plaintiff; but upjn the 
authority of a case which was cited from Burras Jus¬ 
tice SIS having been decided by Mr. Justice lawr'^^'xe 
at Steward in 1804, in which an unqualified peifon par¬ 
taking of the sport in company with one who was qualified 
was held not to be protected from the penalty of the 
statute; he suffered the plaintiff to take a verdict for 
the penalty of 5/.; with liberty to the defendaitt to move 
the Court to set it aside and eni .r a nonsuit, if the evi¬ 
dence did not support the charge. 

Storks accordingly moved the Court for this purpose in 
the last term, and referred to the case of The King v. 


4d 

1812 . 

Tuuddyf 

Junt ad.' 

An unqualified 
person going 
out '.vitS rhe 
qualified owner 
of greyhounds 
to loursc a hare, 
which \v„s killed 
by the dog% is 
not liabl- to 
the penalty of 
5/. given by 
stat. t Ann, 
c. 14., fur using 
a greyhound to 
kill game; al¬ 
though he took 
ait active part 
ii*. *he snort by 
beating i le 
bushef in order 
to find a hare, 
rnd took it up 
after it was 
killed. 


(a) a Vol. of the last edit. Sec JCsw v. Taylor, 15 Mast, 46%. 

VoL. XVI. E Newman 
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Lewis 

agaimt 

Taylor. 


Newman and Others (a), where, upon an information 
being moved for in this court against magistrates for 
having unduly convicted two unqualified persons in 
penalties upon the game-laws for using greyhounds to 
kill the game, though they offered to prove in their de¬ 
fence that they were out at the time with a qualified 
person, to whom the dogs belonged. Lord Man^eJd 
expressed a strong opinion against the conduct of the 
magistrates, and only discharged the rule upon the terms 
of their paying the whole costs of the application. And 
in Molton v. Rogers {h)y Lord Ellenhorough also gave his 
opinion, that an unqualified person, joining in the sport 
with the owner of the dogs, who was qualified, was not 
liable to the penalty. 


King now appeared to shew cause against the rule; 
but the Court expressing a decided opinion in favour of 
the defendant, he submitted to it without further dis¬ 
cussion. 


Lord Ellenhorough, C. J. There is no evidence 
against this defendant upon the charge of using a grey¬ 
hound for killing the game. The dogs belonged to a 
qualified person, who was out with them at the time. 
This is not a solitary amusement, and there is nothing 
to prevent a qualified person from taking others with 
him to aid him in the pursuit of the game; and he is 
the person using the dogs : the others have no other use 
of them than as his servants, and contemplating with 
him the pleasure of the chace. The learned Judge’s 
first thoughts were best. If indeed an unqualified man 

(а) Hil.x^ Geo. 2' Lo/t's Rep. X^Z. 

(б) 4 £tp. N. P, Cat. 7,X^. See Rex v. Taylor, 1$ East, 462. 

used 
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used his own greyhound for the purpose of sporting, 
though in the same company with a a qualified person, 
the case would admit of a different consideration: but 
there can be no ground for recovering the penalty a'^ainst 
this defendant, who went out with the dogs of another 
who was qualified, and which other was using them him¬ 
self : the defendant’s picking up the hare after it was killed 
is ho using of the dogs to kill the game. We had occa¬ 
sion to consider this question very lately in the case of a 
servant («). 

The other Judges agreed ; and Bayley, J. noticed that 
the words of the statute of Anne arc keep or use any grey¬ 
hounds, &c.: but this defendant neither kept the dog, 
nor was it under his controul at the time it was used to 
kill the hare. 

Rule absolute for entering a nonsuit. 

(«) Rex V. Taylor, 15 East, 460. 


Neale against Ledger. Wednesday, 

June 31I. 

CARLETT moved to set aside an award made under Where the pnr- 
these circumstances; each of the parties named an ai-bitr''t*orf/'Xo 
arbitrator, and the two so named were to choose a third, to choose 

' a thinl, nd the 

and the award was to be made by the three or any two ^' "‘i " js to 

1 , • 1 1 niadeby the 

of them. The two first named, having each proposed a three or ny 

third to the other, and neither of them liking to abandon and wd!'of’the 

his own, though not disapproving of the other’s choice, 

agreed to toss up which of the tw'o proposed should be other a third, 

who was ad- 
ntitted to be a 

lit person ; but not being able to agree which of the two proposed should be selected, they 
agre^'d to decide the choice by lot; held that this was within their authority, and that an 
award made by such third arbitrator in conjunction with the one by whom he had beca originally 
proposed, could not be impeached on that account. 



SI 

18 ir. 


Lewis 

against 

Taylor. 


nominated 
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1813 . 


NCALt 

Ledger. 


nominated as the third arbitrator; which having been 
accordingly done, the award was afterwards made by 
such third arbitrator so appointed, in conjunction with 
the one by whom he had been originally proposed. But 
he contended that the two first named arbitrators had 
only authority to nominate a third, who was agreed upon 
by both : whereas this mode of appointment excluded 
the choice of one of them. And he cited Harris v, 
Mitchell (a)f and Hewitt v. Penny (i), as directly in 
point, where the like mode of choosing an umpire by 
two arbitrators was holden to vitiate the umpirage. 

Xiord Ellenborough, C. J. This was not a tossing 
up between the two arbitrators wluch should nominate 
the third in exclusion of the other, which would have 
been bad, according to the cases cited ; but after having 
each of them nominated one, and each of them thinking 
that the nominee of the other was nearly as proper as 
his own, agreed to submit their opinion to this mode 
of selection of one out of the two fit persons. I cannot 
sec any objection to this. The mode of appointing 
twelve jurors, out of all those who are returned as fit to 
serve, is by lot. 

Per Curiam^ Rule refused. 

(«) % f'irH. 485. ( 4 ) SaytTf 99, 


Doe, 
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Doe, Lessee of Mary Brierly, against Sir 
Charles Palmer, Bart. 

was an ejectment for tithes of corn, grain, and 
hay, arising from 500 acres of land, which was 
brought upon two several demises of the lessor of the 
plaintiff; one upon the 12th of October 1810, and the 
other on the 12th of October 1811; and at the trial before 
Heaihf J. at the last assizes at jiyleshuryt it was admitted 
that the lessor of the plaintiff was the proprietor of the 
tithes, and that one Thomas Botham being her lessee by 
assignment under an agreement which only operated to 
create a tenancy from year to year, on the ist of March 
i8zo assigned all his interest in the same to the defend¬ 
ant. That on the 22d of the same month the lessor of 
the plaintiff gave due notice to Botham to quit at the 
following Old Michaelmas^ and also in March 1811 gave 
due notice to the defendant to quit at the following Old 
Michaelmas^ all the great tithe of corn, grain, and hay, 
which he held or claimed to hold under her : and there 
was evidence to shew that the defendant was in possession 
of the tithes up to the i ith of October 1811; for he ten 
dered rent for them up to that period; which tender 
was made after the day. The learned Judge was of 
opinion that the lessor of the plaintiff, by her notice to the 
defendant in March 18 r 1 to quit at the following Mi 
ehaelmaSi had admitted him to be her tenant up to that 
time, and therefore could not recover upon the demise 
on the antecedent notice to Botham to quit at Michael¬ 
mas 1810. And there being no proof that the defendant 
had occupied or been in possession of the tithes after the 

expiration 


1812. 


Wtdnetday^ 
June 3d. 


In ejectment 
against a lessee 
of tithes for 
holding over, 
after the expi¬ 
ration of a no¬ 
tice to quit, 
some evidence 
must be given 
to shew that he 
did not mean 
to quit the pos¬ 
session: as by 
his declaration 
to that effect, 
or even his 
silence when 
que:>tioned 
about it; or, as 
it seems, by 
shewing that 
the defendant, 
who claimed by 
assignment 
from the ori¬ 
ginal lessee, 
had entered 
into the rule to 
defend as land¬ 
lord. But a se¬ 
cond notice to 
the defendant 
to quit at Mi¬ 
chaelmas 181I, 
is a wavrr as to 
liim of a former 
notice given to 
thi.- 01 .ginal 
les^ec, front 
whom he 
claimed by as¬ 
signment, to 
quit at Michael¬ 
mas 18x0. 
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expiration of the notice to quit in 181I1 he nonsuited 
the plaintiff; giving leave to move the Court to set aside 
the nonsuit, and to enter a verdict for the plaintiff, if 
the Court should be of opinion that it ought to be done. 

Bkssett^ Serjt. moved accordingly in the last term, and 
stated the question ultimately made at the trial to be 
whether the subject-matter of the ejectment being iitheSi 
all of which had been taken for that year before the ex¬ 
piration of the notice to quit, and those tithes being in¬ 
capable from their nature of any actual and visible posses¬ 
sion or pernancy except at one period of the year which 
was then passed, it was necessary to do more than to 
prove the actual taking of the tithes by the defendant at 
the proper season, so as to throw upon him the burthen 
of proving that he had disclaimed any right to take them 
in future before this ejectment was brought ? The proof 
offered on the part of the lessor of the plaintiff was all, 
he contended, which the subject-matter was capable of 
affording till the succeeding harvest of 1812. 2 lilac. 

Com. c. 2. shews that the estate of the tithe-renter does 
not consist in the actual taking of the tithe, but in the 
right to take it, which is a continually subsisting right. 
There was nothing to mark a change of possession after 
the 11 th of October 1811; nothing to shew that the de¬ 
fendant had afterwards renounced the possession which 
he held at that time, and therefore it must be presumed 
to have continued. In explanation of the fact of giving 
the second notice ; which it was contended had done away 
the first, to which the same objection of non-possession 
did not apply j he said that Mrs. Brierly had then had no 
notice of the assignment, and had not then received any 
^rewt of the defendant to fix him with the possession. 

6 Lord 
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Lord Ellenborough, C. J. then observed that as 
there was a clear possession by the defendant proved in 
October 1811, and he did not, when served with the no¬ 
tice to quit, renounce his possession, it seemed fair to 
presume that things continued in the same state, in the 
absence of all evidence of their having been altered. But 
the rule nisi was granted, as to both the demises, upon 
these questions; ist, Whether the first notice to quit, 
after the expiration of which there was a clear possession 
by the defendant proved, was waved by the second ; 
adly. Whether there was any such possession proved after 
the second notice to quit expired. 


1 S 12 . 


Doe, 
Lessee of 
Brieriv-, 
against 
Palmer. 


Sellon, Serjt. and Best now opposed the rule, and con¬ 
tended that the first notice to quit was waved by the 
second, as acknowledging the tenancy to be subsisting 
after the expiration of it. As to the second, that the 
action was brought prematurely, there being no one act 
or expression of the defendant’s proved to shew that he 
held or meant to hold over; and the Court would not 
presume that he meant to be a trespasser. 


Blossetty Serjt. in support of the rule argued upon the 
efficacy of the first notice, that it was not waved by the 
second, upon the authority of Messenger v. Armstrong (a): 
For here the circumstances explained the second no¬ 
tice ; for after the first notice to Botham, the lessor had 
notice of the change of possession by the assignment to 
the defendant: but Botham*s tenancy having expired at 
Michaelmas i8io could not be set up again by another 
notice to the defendant in March iBii» The giving a 

{a) I Term Rep. 53.; and sec Doe v. Humphreyt, % Eatt, *37. 

person 
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1812. 

Doc, 

IjCSSCI* of 
Srierlv. 

agaitttt 

Palmer. 


person notice to quit does not operate to create a tenancy 
in him. [Lord Ellenhorough^ C. J. It does not necessarily 
do so, but it is generally considered as an acknowledg- 
menr ot a subsisting tenancy; and if the party obey the 
notice, how can he be deemed a trespasser, on account of 
a prior notice to another person ? Nothing appears to 
shew that the defendant had knowledge of any other 
notice to quit than the one which was served upon him. 
Bayleyt J The second notice gives the defendant to un¬ 
derstand that if he quit at Michaelmas i8i l, he will not 
be considered as a trespasser. ] As to the second notice* 

he argued that unless some act expressive of the defend- 
% 

ant’s intention to give up the tithes at Old Michaelmas 
1811 were proved to have been done by him, it was im¬ 
possible for the lessor of the tithes to know whether the 
defendant had given up the possession or not till the suc¬ 
ceeding harvest *, and no recovery could be had in eject¬ 
ment till half a year more after that time. {Bayley^ J. 
If a demand were made of the lessee after the expiration 
of the notice whether he meant to give up the tithes, and 
he were sUent, that would be evidence for the jury that 
he did not mean to give them up. Lord Ellenboroughy C. J. 
There could be no delivery up in fact of the subject- 
matter, but at most only a symbolical delivery, or a de¬ 
claration of the lessee to that effect. Where the lessee’s 
intention however is doubtful, the lessor always has it in 
his power to bring it to the test, by demanding of the 
other whether he means to give them up : and if he be 
silent, the inference would be that he did not mean to do 
so.] He then observed that in fact the defendant was 
not the tenant in possession who was served with the no¬ 
tice of declaration, but had come in, upon the rule of 
court, to defend as landlord. The notice of declaration 


was 
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WAS in fact served upon the farmers of the defendant's 

V 

own estate His defending therefore under that rule 
was evidence of bis claiming to continue in possession. 

Lord Elli.nborough, C. J. The rule of court by 
which the defendant was permitted to come in and de¬ 
fend, not having been given in evidence at the trial, 
could not be taken notice of j and as it is not to be pre¬ 
sumed that the defendant meant to hold over without 
some evidence of it, we cannot set aside the nonsuit ex¬ 
cept upon payment of costs. But I am inclined to thinfe 
that the plaintiif’s case would haye been made out, if 
that rule had been proved. 

Batley, J. It would be better for the plaintiff to 
have the rule of Court ready to be proved at the next 
trial, if he should be obliged to go to trial again; as that 
may be evidence that the defendant considered his right 
to the tithes as continuing after the expiration of the 
notice to quit. But it would be as well if in the mean 
time the plaintiff* applied to the defendant to know if he 
meant to hold over. 

Per Curtamy Rule absolute on payment 

*of costs. 


1812. 


Dob, 
l.essce of 

fiRlERI.T, 

against 

Palmer. 


Mitchell 
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Friday, 
June 5th. 


Mitchell against Staveley. 


To debt on 
bond, condi¬ 
tioned to per¬ 
form an award, 
under a refer¬ 
ence of all mat¬ 
ter t in difference 
between the par¬ 
ties, it is a good 
pica in bar that. 
at the time of 
the submission 
certain nego¬ 
tiable bills of 


rpHE plaintiff declared in debt on a bond, dated lotli 
of July 1804, in the penal sum of 4000/.; which 
bond was alleged in one count to be lost by accident, 
and in another, to be in the possession of the defendant, 
and therefore could not be proffered to the Court by the 
plaintiff; and also for goods sold and delivered, work and 
labour, and upon the money counts. The defendant 
took several issues to the country, and then pleaded. 


exchange, 
drawn by the 
defbndant and 
accepted by the 
plaintiff, were 
then outstand¬ 
ing, and that 
an indemnity 
of the defend¬ 
ant against 
such bills was a 
matter in dif¬ 
ference be¬ 
tween the par¬ 
ties, which was 
notified to the 
arbitrators be¬ 
fore the award 
made, and that 
they made no 
award concern- 


4thly, As to the first count, that the bond was given 
with a condition, purporting that all nuxtters in difference 
between the parties were referred to the award of JV. C. 
and J. C., arbitrators; and to be void if the defendant 
performed the award of the said arbitrators, of and con~ 
cerning the premises; so as it was made in writing and 
ready to be delivered to the parties on or before the loth 
of August 1 804; and then the defendant averred that no 
award was made of and concerning the premises aforesaid, 
according to the said condition. To this plea the plain¬ 
tiff replied an award made on the 14th of July 1804, in 
manner and form as set forth in the 5 th plea; of which 


ing it: and 
that some of 
the bills had 
not been paid 
by the plaint iff. 


the defendant then had notice; and that on the ist of 
November 1 808 an instalment of 50/., part of the 1500/. 
awarded, became due and in arrear from the defendant 


am was 3” ' plaintiff; the instalments before then due having 

holders” \hough Satisfied to the plaintiff by the defendant. 

it appeared by 
the award set 

forth that the arbitrators stated therein that they had heard the allegations of the parties, and 
examined all the accounts, bills of exchange, &c. and all other evidence and proofs produced to 
them touching the matters in difference, and awarded of and concerning the same, that the de¬ 
fendant should pay to the plaintiff igcx)/. in full of all claims and demands upon him, &c.; 
and so proceeded to award concerning other specific matters; but without mentioning such out¬ 
standing bills, or. any indemnity concerning the same. 

And 
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And then he alleged a breach in the nonpayment of that 
instalment. To this the defendant demurred generally. 

^thly, to the same count, that the bond was made sub¬ 
ject to the same conditions as before set forth, and that 
the arbitrators, on the 1 4th of July 1 804, made their 
award in writing, &c. purporting that they had been 
attended by the said parties, and heard their allegations, 
and carefully examined all the accounts^ bookSf mtes, bills 
exchange^ deeds^ and other papers and writings^ and all 
other evidence and proofs produced to them the arbitrators, 
touching the matters in difference ; and having duly con¬ 
sidered the same, did award and determine of and con- 
cerning the same^ 1st, that the defendant should pay to 
the plaintiiF 150c/. in full of all claims and demands 
upon him, on any account whatsoever, up to the date of 
the said writing obligatory, to be paid by instalments of 
50/. every three months; the first payment to be made 
on the I St of November then next, &c.; until the whole 
1500/ should be fully p-iid: 2dly, that the defendant 
should on the same ist of November, pay to the plaintiff 
the costs then incurred in an action then lately com¬ 
menced by him in B, R. against the defendant, to be 
settled as between party and party by Mr, Ramsden, at¬ 
torney in Halifax ; 3dly, that a moiety of all debts and 
sums of money owing jo the then late partnership be¬ 
tween the plaintiff and defendant should be recovered, 
got in, or received by the plaintiff, by virtue of the 
assignment thereof, some time then ago executed by the 
defendant to him, or otherwise howsoever; (as so much 
thereof as should be so recovered or received before the 
said 1500/. should be paid by the instalments aforesaid, 
after deducting one-half of the expenses attending the 
^recovery thereof,) be taken in part-payment of the said 

1500/. i 


1812 . 

MiTcuEtr. 

against 

Stavelrt. 

5th pica. 
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1500/.; suxd as to such parts of the said debts as should 
be recovered or received by the plaintiff after the 1500/. 
should have been pud to him as aforesaid, the plaintiff 
should duly account for and pay one moiety thereof to 
the defendant on demand, after deducting half the ez> 
penses as aforesaid: 4thly, that Uie defendant should 
receive to his own use all dividends and sums of money 
which should be paid in respect of a debt of 622/. i 6 s, 6 d. 
then already proved by the plaintiff under a commission 
of bankrupt against the defendant, and that the plaintiff 
should execute an assignment thereof to the defendant on 
demand; and should also indemnify him against all claims 
and demands not exceeding 160/., which Messrs. Ing¬ 
rams might have against them jointly on iheir late co¬ 
partnership account: and, 5thly, that as soon as the 
1500/. should have been fully paid, and the debts owing 
to the partnership got and received or liquidated and 
settled, and one moiety thereof accounted for and paid 
by the plaintiff to the defendant, subject as aforesaid, 
and the said assignment of the dividends on the debt of 
622/. 1 6s, 6 d. executed by the plaintiff as aforesaid, the 
parties should execute mutual rdeases to each other of 
all claims and demands up to the date of the writing 
obligatory. And then the defendant averred that no 
other award was at any time made or published in any¬ 
wise relating to the premises so submitted as aforesaid: 
and that there had not been nor were at the time of niay$fg 
such writie^ obligatory finy sum <f money due or owing 
from the dfendant to the plaint^t or any claims or demands 
alleged or pretended by the plaint^ against the dfendavt 
on any account whatsoever to the extent f the said 1500/,, 
but to a much less extent only^ that ar, to the extent of 
1023/. 13^* "t mere. To this plea the plaintiff de- 

murred 
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xnurred, and stated for special cause of demurrer, that 
the defendant had therein pleaded matter \vhich it was 
not competent to plead, inasmuch as, if it existed, it was 
matter of application to the Court to set aside the awardt and 
not matter of plea. 


1812. 

MiTOBXLt 

against 

Stavelct. 


6thly,-The defendant pleaded that the writing oblig a- 6 th pUa. 


tory was made conditioned as before mentioned, and the 


award before stated was made, and no other, and that the 


said 1500/. thereby awarded was so awarded to the 
plaintiff not only for and in respect of matters in difler- 
ence between him and the defendant before and at the 


time of making the same writing obligatory, but also for 
and in respect of other claims and demands of the plaint^ 
against the defendant^ which did not exist at that tinted but 
arose afterwards^ by reason f the plaintiff* s hasnng before 
then accepted certedn negotiable bills of exchange drawn i^n 
him hy and for the accommodation of the defendant^ and which 
bills at the time of making the writing obligatory had been ne- 
gfdiededy btd remained unpead. The plaintiff also demurred 
tp this plea, for the ^me cause as was stated to the 
5 th plea. 

7thly, The defendant pleaded the condition of the 7th plea, 
bond and the making of the award, as in the last plea, 
and that no other award or umpirage was made. And 
further, that at the time of making the same writing 
obligatory certain negotiable bills of exchange drawn by 
the defendant upon and accepted by the plaintiff, and 
before that time negotiated, were and remained unpaid 
in the hands of the holders thereof respectively, and that 
the indemnity or security <f the defendant as the drawer of 
such bills from being called upon for payment of the same by 
the respective holders thereof was at the time of making such 
writing ohHgdtory a matter in differeffce and a controversy 

between 
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M1TCHE1.L 

againtt 

Stavelst. 


8 th pica. 


between the plaintiff and defendant: and that the said 
bitrators bfore the making of their said anuardy viz. on the! 
loth of June 1805, had notice thereof but have not made 
or given any award or direction touching or concerning the 
matter and controversy last aforesaid. And that divers of 
the said bills of exchange to a large amount in the whole 
have not yet been paid by the plaintiff, and that the de¬ 
fendant hath been and still is liable to pay to the several 
holders of such bills the sums of money respectively men¬ 
tioned in those bills. To this the plaintiff demurred 
generally. 

The 8th plea, after stating, as before, the condition 
of the bond and the award made, and further that the 
action mentioned in the award as then before commenced 
by the plaintiff against the defendant va. B. R. was pend¬ 
ing, and that the costs then incurred were a matter in 
difference between the parties, alleged that the arbitra¬ 
tors, before the making of their said award, had notice 
thereof, but had not by their award ascertained or de¬ 
termined the amount of the costs, or awarded the same to 
be taxed by any proper officer in that behalf, and have atr 
tempted to delegate their authority respecting such costs 
to Mr. Ramsden, in the award named, who is not any 
officer for the taxation of costs. To this the plaintiff 
replied, that after the making of the award, to wit, on 
the ist of October 1804, Mr. Ramsden, in the award 
mentioned, took upon him to settle, and did settle the 
costs therein mentioned at 50/.; of which the defendant 
then had notice *, and that the defendant afterwards paid 
that sum to the plaintiff for such costs, which the plain¬ 
tiff accepted in full satisfaction and discharge thereof; 
and that afterwards, on the 1st of November 1804, and 
on divers days between that and ist of November 1808, 

the 
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the defendant paid to the plaintiff divers instalments due 
by virtue of such award ; and as well the defendant as the 
plaintiff assented to and then ratified and confirmed the said 
award; and then he alleged a breach of the condition of 
the bond, in the non-payment of the instalment due on 
tlie ist of November, 1808. To this the defendant de¬ 
murred generally. 

The 9th plea, stating the condition of the bond and 
the award made, as before stated in the 5 th plea, alleged 
that the defendant (before the making of that award, 
which was on the 14th of Jtdy 1804,) on the 8th of 
March 1803, being a trader, and indebted to J. H. in 
100/. and upwards, became bankrupt, and a commission 
issued against him on the pth of March 1802, under 
which he was declared a bankrupt, and obtained his cer¬ 
tificate on the ist of August 1804 (after the award). 
And that the claims and demands of the plaintiff upon the 
defendant, for which the award was so made, accrued to the 
plaintiff before the defendant so became banhrupt. The 
plaintiff replied, that though a small part of his several 
claims and demands on the defendant submitted to the 
arbitrators by the bond, &c., to wit, 50/., paVt thereof, 
accrued to the plaintiff before the defendant became 
bankrupt as aforesaid, yet that the residue of such claims 
and demands accrued to the plaintiff after the defendant's 
bankruptcy, and that the said bond of submission was 
sealed and delivered, and the award made, after the defend¬ 
ant became bankrupt; and that after such award, to wit, 
on the ist of November 1804, defendant paid to the 
plaintifi* divers instalments due under and by virtue of 
the said award; and that as well the defendant as the plain¬ 
tiff assented to and then ratified and confirmed the said atuard: 

and 


an 

181 ‘ 2 . 


Mitcheix 

against 

Staveley. 


9th plea. 
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and then he alleged a breach as before. To this the de¬ 
fendant demurred generally. 

Bovjen for the plaintifF, contended, as to the 5th, < 5 th, 
and 7th pleas, that they only contained matters for appli¬ 
cation to the summary jurisdiction of the Court, to set 
aside the award, and not matters which were pleadable: 
and referred to Vea!e v. Warner (a). Wills v. Maccar- 
mici (f), and Braddick v. Thompson (c), to shew that no 
objection can b« taken to an award in pleading, which 
does not appear on the face of itand that partiality 
or improper conduct in the arbitrators can neither be 
giren in evidence on the general plea of nil debet, nor be 
pleaded specially to an action of debt on the submission 
bond. The yth plea states that 1023/. 13/. and no more, 
was due to the plaintiff, in contradiction to the award, 
which states that 1500/. was due. This in effect is to im¬ 
pute to die arbitrators misconduct or neglect, either of 
which was a proper subject for an application to the 
Court to set aside the award, which the stat. 9 & r o 3. 
c. 15. s. a. requires to be made before the last day of the 
next term after the award made (d). J. Such 

an application can only be made when the submission to 
the award is made by a rule of Court: for otherwise, the 
party must proceed as at common law.l The reason 
why it was not done in this case was i ecause the sub¬ 
mission was lost by an accident. But how can the Court 
see that the arbitrators havp exceeded their jurisdiction ? 
The award is equivalent to a verdict and jvnlgment for 

(a) 1 313, 3*0. {i) % Wdi, IJ^. (e) S £ad, 344. 

(J) Zathmr^ v. Shepherd, % Term j8u w«s refetred to; and mfi 
Lewndei v. Lowndti, i £att, 176. 


1500/. 
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1500/., after which a defendant could not be permitted 
to dispute the items on which it was founded. The 6th 
plea states that some of the items composing the sum 
total awarded arose after the submission upon certain 
oi^tstanding bills before accepted by the plaintiff for the 
accommodation of the defendant, but not then paid; but 
that was a subject for the equitable jurisdiction.of the 
Court, and was brought before the arbitrators. The 
7th plea is that the award does not indemnify the de¬ 
fendant against the outstanding bills for which he was 
liable: but that also was a proper subject for the equi¬ 
table jurisdiction of the Court; for if the question were 
brought before the notice of the arbitrators, and they 
thought that no indemnity should be given by the plain¬ 
tiff, their judgment would conclude itj as in Birks v, 
Tippel («); and by Randall v. Randall {V) a general 
a\yard, founded on a general reference of all matters 
in difference, without noticing all the particular items, 
may be enforced by attachment, unless the particular 
matter omitted appeared upon the face of the sub¬ 
mission: but even in the latter case, an award upon 
all the points submitted may be dispensed with; as in 
Simmotids v. Sivaine (c) ; if such omission do not affect 
the justice of the award upon the other points decided j 
except where the submission is with a clause ita quod fiat df 
premissis. In the last case Cbambret J. referred to Payne v. 
Cooh in the Exchequer-chamber, where the doctrine 
laid down, that as there was no clause in the submissjpn 
that the award should be made on all the points sqlj* 
mitted, if the matters omitted were not necessarily de¬ 
pendent on and connected with the other points, the 


(a) 1 Saund. 33. (J>) 7 Ea,ty 8x. (r) 1 Taunt, 

VoL. XVI. F award 
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1812 . award* was good. Now here it does not appear that the 

- arbitrators did not notice the defendant's claim to an in- 

demnity: but if they had not, it is not available by way of 
Stavslbt. but vjras only ground of application to the Court, 

not going to the entire justice of the award. The nego¬ 
tiable bills were accepted by the plaintiff; he therefore 
was the person first liable to the holders, and consequent¬ 
ly, as between these parties, was entitled to be credited 
with the amount in account. 

LordELLENBOROUGH, C. J. At any rate this was a 
matter in difference between the parties, which was 
submitted to the arbitrators under the reference of all 
matters in difference. And without saying at present 
how far the award is good upon the other matters which 
they have decided, it is sufficient to say that the 7th plea 
states that a certain other matter not noticed in the 
award was in difference between them, of which notice was 
given to the arbitrators, but that their award is altogether 
silent upon the subject They were called upon to act 
on a matter in controversy, and have not acted. The 
award therefore is not only not final, but there is no 
award at all respecting one of the matters in difference 
referred, which is stated to have been notified to the 
arbitrators. It was a condition of the submission that 
they were to award upon all matters in difference be¬ 
tween the parties. That is an important difficulty against 
which the phundff has to contend, and it would be to no 
purpose to amend the pleadings. 

Le Blamc, J. The submission was of all matters im 
difference; and it is stated that the indemnity of the 
defendant as a drawer of certain bills accepted by the 

plaintiff. 
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plaintiff, and then outstanding, was at the time of mak¬ 
ing the submission a matter in difference between these 
parties, and that it was notified to the arbitrators; >bat 
there is nothing stated in the award respecting the out¬ 
standing bills, or any indemnity against them. 

Par Curiam, Judgment for the Defendant 

on the 7th Plea. 


1812. 

Mitchell 

agttiiut 

Stavelet. 


Right, Lessee of George Day, against Joan 

Day. 


Friduft 
JuH* 5tb, 


^T^HIS ejectment, which was brought to recover cer- 
tain lahds called West Sugworthy in the parish of Ro- 
horough in the county of Devon, was tried at the last 
assizes at Exeter before Graham, B. when a verdict was 
found for the plaintiff, subject to the opinion of the Court 
upon the following case. 

Thomas Day, being seised in fee of the premises in 
question, by his will duly executed and attested, after 
devising to his wife Elizabeth Day an annuity for six 
years, and after the expiration thereof, an estate called 
Fillajin for her Kfe, and giving pecuniary legacies to his 
daughter Frances Day, and other persons severally, devised 
as follows: “ All the rest, residue, and remainder of ray 
estates, lands, goods, and chattels, I give and bequeath 
unto my son George Day, whom I make my sole executor. 
But in case my son shall die under the age of 21 years, 
or shall leave no issue male or female, then I give all my 
said lands and estates uqto my said daughter Frances Day, 
she being surviving, and her heirs male or female. But 
in case my son and daughter shall both happen to die, 
leaving no issue, then I give and bequeath my lands and 

p 2 estates 


Under a devise 
to the son of 
the testator of 
the residue of 
the testator’s 
estates, &c.; 
but in case he 
should die under 
at, er (which 
is to be read as 
and) should 
leave no issue 
male or female, 
then to the tes¬ 
tator’s daugh¬ 
ter surviving, 
and her heirs 
male or female ; 
but ill case his 
son , nd daugh- 
tci should both 
die, having ne 
■jitie, then to 
his cousin and 
his heirs; the 
son Cakes a fee 
with an execu¬ 
tory devise to 
the daughter, 
upon the event 
ot his dying 
under at, and 
without leaving 
issue; with ano" 
ther executory 
devise over. 
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estates ^unto my cousin George Day ami heirs, paying unto 
my wife 20/. yearly out of (he 6ai4 estates: but then she 
is to relinquish her right to /V//<y 5 «. But then it is my 
will, and I bind the said George Dfiyt to pay upto my 
cousins y.D„ F.£,,nnd if. C., and my daughter-dn^Iaw 
Af. H. 50/. each, to be paid them by the said George Day 
in one year after he shall inherit or occupy the said 
estates and lands.” Upon the death of Thomas Day the 
testator, George Day his son entered and became possessed 
of the premises; and having attained his age of 2 1 years, 
and having lawful issue, namely, the said George Day, the 
lessor of the plaintiff, and other children, by his will duly 
executed and attested, devised to his wife Joan Day (the 
defendant) all his messuage or tenement, with the appur¬ 
tenances, called West Sugworthy, for her life j she keeping 
the premi&es in good repair. Geo. Day, the son, after¬ 
wards died, leaving Geo. Day, the lessor of the plaintiff, 
his eldest son and heir at law, and other lawful is&tie, and 
the defendant Joan Day his widow; which 'latter after 
his death was possessed of the premises. If the lessor of 
the plaintiff were entitled to recover, the verdict was to 
stand: otherwise, a nonsuit was .to be entered. 


Bayley argued for the lessor of the plaintiff tliat George 
Day, the son of the devisor, took only tm estate tail, und 
not the fee. He admitted tliat the words first used were 
large enough to pass the fee; but he contendied that the 
subsequent words, “ But in case my son and daughter 
shall both happen to die, leaving no issue,” then over to 

the cousm, restrained it to an estate tail in the aonu 

* 

W. Cmrienay for the defendant, contended that George 
Day, the son, took ki fee, with an e^coutory devise over, 

to 
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to take efFect in the event of his dying under 21, and 
without issue. But the Court thought the case too clear 
for argument. 

Lord Ellenborough, C. J. A multitude of decisions, 
such as Fairfield v. Morgan (a), Eastman v, Baher (^),and 
Denn y. Kemeys (c), following B^onvell v. Garrett^ which is 
reported in Moorcy 422. 2 RoL Rep. 282. and other 

books, have established that the disjunction word or, in a 
devise of this kind, is to be construed as the copulative 
andy to avoid the mischief which would otherwise happen 
of carrying over the estate if the first devisee died under 
the age of ai, though he had left issue; when it was the 
apparent intention of the devisor that both events should 
happen, the dying under ai, without issue, before 
the estate should go over. Then at the age of 21 the 
testator contemplated that the devisee would take the 
fee, and consequently the power of disposing of the estate 
in what way he pleased; the testator leaving it to the 
devisee, after his attaining 21, to make what provision he 
pleased for his issue, if he had any: but only providing 
in the event of the devisee dying before 21, that the estate 
should not go over from the issue. 

Grose, J. agreed. 

Le Blanc, J. If the question had rested merely on 
the operation of the words relied on by the plaintiff^s 
counsel, it would have been very difierent; but here the 
residue of the testator’s estates, &c. is first given to the 
son; but in case he should die under 21, or (which the 

% New Rep. 38. (i) I Tiiw/i/. 174. (c) 9 East, 366. 
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courts have read and) should leave no issue, then to the 
daughter surviving and her heirs male or female. He 
thereby provides that the estates should not go over to 
the daughter but in the event of the son dying under 
21, and without leaving issue: and then he makes pro¬ 
vision in case both his son and daughter should die leav¬ 
ing no issue, that the estates should go over to his cousin; 
that is, if the son died under si and without issue, and 
if die daughter died without issue. The event there¬ 
fore on which the estate was to go over did not 
happen. 


Batlet, J. The words, dying without issue, as they 
occur in this will, do not mean a dying without issue 
indefinitely, but under such special circumstances as 
would enable the estates to go over to the daughter 
after the son’s death; that is, in case he died under si 
and without issue; and to the cousin after the death of 
the daui^ter without issue. 


Postea to the Defendant. 


Boeaston 
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'HIS was an action on the case, m which the first ytmtx doet not 

- uebyanin-com- 

count Stated that the defendant, on the ist of Ja- ing tenant to rc- 

nuary 1806, and from thence till Lady-day 1810, was the of'thVaway?”* 
tenant and occupier of a certain farm and lands, &c. in 
the parish of Stoke St. Miihorough, in the county of Salop, off-going te- 

. . ' nant, who con- 

which he held as tenant from year to year for so long as tinned to hold 
he and his landlord pleased; such year ending at Lady- icMnt from 
day. That the defendant quitted at Lady-day 1810 the 
said farm and lands, &c., and ceased to be tenant there- piration of an 

of; and that the plaintiff was the next succeeding and reserved to him 

in-coming tenant and occupier of the said farm, &c. jJ'Sofrtie 
That long before and at the time when the defendant a* 

O ^ ^ day** to fence 

entered upon and quitted the said farm, &c. there was in and preserve 

and still is an ancient custom within the said parish, that corn as should 

every tenant of any farm and lands within the same prem*scs°he*** 

parish holding from year to year, such year ending at ^g*^”'** 

Lady-day, and who hath sown any of his lands with to at the tame 

wheat on a clover brush at the wheat scedness next be- 

fore the expiration of his tenancy, and hath afterwards 

reaped the wheat growing on such lands as and for a 

part of his away-going crop, hath been used and accus- reap and carry 

tomed and of right ought to have and take to his own same:” tor 

neither is tro¬ 
ver the proper 

action to try a question as to the right to the land, nor does the proper remedy for any mis¬ 
management of the land during the former term appertain to the in-coming tenant, but to the 
landlord. And however the in-coming tenant might maintain an action against the off- 
going tenant for a breach of the custom of husbandry in the place, in not leaving one- 
third of the away-going aop of wheat sown iq)on a clover bru.<>h; yet the custom of the country 
could have no place where the off-going tenant held under a lease expresdy making a different 
provision in respect of the away-going crop, or where he continued to hold over after the 
expiration of such a lease vrithout coming to any fresh agreement with his landlord, by which 
be must be taken to hold under the sane terms. 

use 
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use two-third parts only of such wheat, and to leave the 
other third for the in-coming tenant. And then the plain¬ 
tiff averred that the defendant, at the wheat seedness next 
tefore the expiration of his said tenancy, and of his so 
quitting the said farm, See. sowed 50 acres of the said 
hind with wheat on a clover brush; and that afterwards, 
attd whilst the plaintiff was the tenant of the said farm, 
8rc. to wit, on the 1st of August 1810, the defendant cut 
down and reaped the wheat growing on the said lands 
so sown by him ; but did not leave one-third part of the 
wheat for the plaintiff as such in-coming tenant, but took 
and carried away the whole, and converted the same to 
his own use, contrary to the custom. There were other 
counts laying the like custom in case of tenancies for 
term of years ending at Lady~day: and there was another 
count in trover for so many sheaves of wheat in the straw, 
and so many quarters of wheat and loads of straw: to 
all which the general issue was pleaded. 

At the trial before Mr. Serjt. Marshall^ who sat for 
Mr. Justice Lawrencef at Shrewsbury^ it was proved on 
the |)art of the plaintiff*, that he entered upon the farm at 
Lady-day 18 lo, at which time there was a field of five 
acres in turnips, and 16 acres of clover brush. The de¬ 
fendant was then sowing wheat for the off-going crop 
on all the fallows, which were eight or lo acres, but 
only on six acres of the clover brush, leaving the other 
I o acres unsown. That according to good husbandry 
the turnips ought to have been eaten off by stock during 
Ac winter, which would have fitted the land for Xjint 
com in the spring. That Lent corn, and not wheat, 
ought, according to good husbandry, to have been sown 
after the turnips, and was much better for the in-coming 
teMint ;and Aat the sowing with wheat was bad husbandry. 

That 
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That the heist of the tutnips were drawn and carried into 
ah adjoining piece, and were consuhied there by the 
cattle ; the rest was eaten off. That the land had been 
fallowed for turnips, and ploughed and manured several 
times in the suihiherof 1809. It was admitted on the 
part of the defendant that he had reaped and carried 
aWay all the wheat sown on the fallow, on the clovet, 
and on the turnips. It was also proved to be the custom 
that the in-coming tenant should have a third of all wheat 
sown upon a clover brush j which Was explained to be 
what was sown at one ploughing on cloVer; and that it 
was so called whether eaten or mown off; though eat¬ 
ing off enriched and hardened a light soil, as this was. 
Which made it hold the wheat better; while mowing the 
land impoverished it. 

On the part of the defendant, a lease was proved, by 
which this farm was demised by Mr. Hall the landlord 
to one Hudson for 21 years from the 5th of April 1782 ; 
in which was a covenant by Hudson not at any time during 
the term to sow any part of the lands demised upon the 
Brushy but at all times to manage and manure them in a 
good and husbandlike manner, and not wilfully to impo¬ 
verish and make barren the same. And i covenant by Hall^ 
that it should be lawful for Hudson to make use of con¬ 
venient pieces of land belonging to the said premises 
until Jlfay~day next after the end of the said term for his 
atid their cattle to eat and spend all such hay, straw, or 
fodder, as should then be of remain upon the demised 
premises; and until harvest then next following, to fence 
in and take care of and preserve all such hard corn as shedt 
be sown on the said premises the winter seedness prece¬ 
dent thereto, so as the same exceeded not 29 acres in the 
vriiolc, Rnd h iUmnftr falldwed, and well manured 

muck 
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muck or iinug and at $ucb harvest to reap, order, cany, 
and place such hard corn in a convenietttk part d the 
hamsbelon^ng to the sud demised premises, and there 
to thresh out, &c. and carry away the same before corn 
harvest then next following, leaving the straw diereof 
upon the premises for the use of the sud JEiai/, his hdrs 
and assigns. That Hudson had assigned the remainder of 
his lease after some years to the defendant, who con* 
tinued to hold after the expiration of it in 1803, the same 
as before, till Lady^day 18lo, when he gave it up. 

It was thereupon contended for the defendant, that the 
custom could not apply to this case, where the holding 
was upon a special contract, at first under the indenture, 
and afterwards by an implied agreement under the same 
terms, by which the defendant had a right to take hard 
corn sown, not exceeding 29 acres, as an away-going 
crop; and therefore that this action could not be sus¬ 
tained. To this it was answered for the plaintiff, that the 
defendant whose term was now expired had no right to 
uke any part of the produce grown upon the land after¬ 
wards, unless by custom or special agreement: that if he 
disclaimed to be bound by the custom, he must make title 
to the corn under the terms and conditions of the cove¬ 
nant, which he could only do by shewing that the land* so 
cropped (not exceeding 29 acres) had been summer faiUm^ 
edi and well manured: whereas the corn taken by him was 
proved to have been sown partly upon a clover brush, and 
partly upon turnip land ploughed and sown contrary to 
good husbandry and the terms of the covenant. In reply, 
it was contended for the defendant that he was at all 
events entitled to the corn; and if improperly raised, he 
was answerable for it to his landlord; but that no question 
could be made of that between him and the in-coming 

tenant. 
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tenant. The cause however was permitted to proceed; 
reserving leave to the defendant to move to enter a non* 
suit. The defendant then went into evidence to negative 
the custom, which is not material to be stated: and 
finally two questions were left to the jury: ist, as to the 
existence of any custom, as stated in the special counts 
of the declaration ; and if they found the custom, then 
they were directed to find a verdict for the plaintiff, and 
give him the value of one-third of the wheat sown upon 
the clover brush, which was 21/. But if they thought 
the custom not proved, then they were to find for the de¬ 
fendant on the four special counts, adly. Whether the 
sowing of wheat on turnip land at the season and in the 
manner described by the plaintiff’s witnesses was contrary 
to good husbandry: and if so, then they were instructed 
that by the construction of the covenant the defendant 
could have no claim to the way-going crop from land so 
sown, and were directed to find for the plaintiff upon the 
5th count, in trover, and give him the value in da¬ 
mages of the crop so sown and taken away by the defend¬ 
ant : otherwise, to find for the defendant. The jury 
found for the plaintiff on both the grounds submitted to 
them, and gave him 63/. in damages. 

Jervis moved in the last term to enter a nonsuit, or to 
reduce the damages from 84/. to 21/. He contended, 
I St, that the plaintiff could not recover on the custom, 
because it appeared that the defendant had held under a 
lease, which being a special contract between the par¬ 
ties, excluded any implied contract under the custom; 
and when the defendant held on after the expiration of 
the lease, it must be taken, in the absence of any evidence 
to the contrary, that he held on upon the terms con¬ 
tained 
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tained in the expired lease. adly, That the plaintiflT 
could not recover on the count in trover, as this form of 
action did not lie to try the right to land, or to the pro* 
duce of land taken by the party as claiming an interest 
in the soil. And it was no answer to say that the crop 
had been taken contrary to the covenant in the lease; 
for that could not alter the question of property, as be¬ 
tween the in-coming and out going tenant, though it 
might subject the latter to an action of a different sort 
by the landlord, as for a breach of the implied agree¬ 
ment to cultivate the land according to the covenants in 
the expired lease. 


Damcey and Abbott now Shewed cause against the rule; 
and premised that at the time when the corn was cut the 
plaintiff was the tenant of the farm, which the defendant 
had before quitted, and therefore the defendant could 
only entitle himself to enter on the land, and take the 
growing crop, by custom or by special contract; with¬ 
out one or other of which he would have been a tres¬ 
passer, and the tenant in possession might recover the 
crop when severed in an action of trover. The right to 
the away-going crop, whether claimed by custom or spe¬ 
cial contract, would not give the off-going tenant a right 
to the possession of the land, but only a licence to enter and 
take the crop. It is clear that if there be a custom, such 
as is laid and proved in this case, the action lies by the 
in-coming traant for the breach of it; and that would at 
any rate entitle the plaintiff to retain his verdict for the 
one-third of the wheat carried off from the clover brush. 
As to the wheat sown on the turnips, there was no cm* 
tom to give it to the off-goii^ tmsstt, and the jury have 
feoad agxiast it. Then he «duld oiAy eneStie hkiisdlf to 

it 
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it under a contract; but the covenant, in reference to 
which he claimed the right to the away-going crop, pijjy 
gave it to him upon a condition, so as the same ex¬ 
ceeded not X9 acres, and was summer fallowedi and well 
manured with muck or lime which not having been comv 
plied with, no right vested in the defendant. The pjain* 
tiff was thereupon entitled to recover the whole value of 
the wheat sown on the turnips. iJBayley, J. The land 
belonged to the defendant when the wheat was sown by 
him.] If tenant at will sow corn, and afterwards he 
himself determine the will, he is not entitled to emble«’ 
ments ; and tenant for life is only entitled to them, bci- 
cause he shall not be prejudiced by the act of God. [^Lord 
Ellenhoroughf C. J. asked what authority there was fojr 
tlie plaintiff’s recovering upon the count in trover, when 
the proper remedy, if any, was by an action of trespass 
quare clausum fregit, to try the defendant’s title to enter 
upon the land and take the profits. The action of tres¬ 
pass would never be heard of again in such cases, if 
trover would lie for the value of the crop taken by the 
hand of the owner, or by the mouths of lus cattle.] 
The plaintiff’s claim by custom was found by the jury, 
[^prd Ellenborough^ C. J. The defendant held over Upon 
an implied contract, which excludes the custom: and 
by the contract, his right continued to go upon the land 
and take off the crop.] The legal possession of the farm 
must be taken to have been in the plaintiff at the time, 
who was in the actual occupation of all the other parts 
of it; and the defendant, whose term in the land was ex^- 
pved, had at most only a conditional licence to enter, 
but did not bring himself within the terms of the condi- 
doo; and if he could not have protected himself against 

the landlord for the act of taking the crop, he could have 

no 
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1812. no right against the tn-coming tenant. [Lord ElUn^ 
B »—o J’ The vice of the argument is that it 

assumes that because the defendant did not comply with 
OtBgH. terms of the contract under - which he held the land, 

therefore the contract itself was nullified: but that is not 
founded; the contract still subsisted, though the landlord 
would have an action for the breach of it.] The defend* 
ant could not take the produce of the land at all, without 
the condition annexed. It is clear that he could ncN: 
have taken the produce of any 29 acres of the farm, but 
only of 29 acres of a given description, such as had been 
before well manured and summer fallowed, which it is not 
pretended was the ca^ with respect to the land in ques* 
tion. The plaintiff has not received any damage from 
the mere breaking in and entering upon the land, but from 
the subsequent conversion of his property. 

Jervis and PuUer^ amtxil, were stopped by the 
Court. 

Lord Ellbnborough, C. J. The defendant held the 
farm upon the terms of the expired lease, which puts an 
end to the question. The plaintiff claims the 21/. for 
the one-third of the wheat sown upon the clover brush, 
according to the custom of the country; but the terms 
of the defendant’s holding had no reference to the 
custom; for that is only a contract which the law raises 
in the absence of any particular contract between the 
parties; and here there was at one time a subsisting 
lease between them; and after that was expired the 
tenant must be taken to have continued to hold under 

r 

the same terms; for the breach of which the landlotrd 
would have a similar remedy, varying only in the form 

7 of 
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of the action. Then as to the 63/. for the remainder of 
the wheat, the plaintiff’s argument is that the defendant 
being only entitled to hold under the terms of the lease, 
and not having complied with the condition of manuring 
and summer fallowing the ground on which the crop 
was raised, he is denuded of all right to the crop, and 
that having cut it down and carried it away, the in¬ 
coming tenant is entitled to maintain trover for it. Now 
looking at the lease, it appears that there are, not one, 
but three conditions, on the non-performance of which 
it must be contended that the lease entitled the landlord 
or the in-coming tenant to claim as his own the growing 
crop sown by the off-going tenant: these are, that the 
" quantity sown should not exceed 29 acres, that it should 
have been summer fallowed, and well manured with 
muck or lime. Then would it be contended, that if the 
quantity sown had exceeded the 29 acres by a pole, that 
would have given the growing corn to the landlord, or 
the in-coming tenant, as his property, and made the off- 
going tenant a trespasser for entering on the land. Then 
would the neglect of summer fallowing, or of not well 
manuring the land, change the property. That is a 
matter we all know which is open to great difference of 
opinion: and is the claim of property to be in abeyance 
till that question is ascertained? It would introduce 
strange confusion into the remedies of the law if the 
crops sown by the tenant were to be considered as his 
own, or the landlord’s property, according as he had or 
had not complied with the terms of his covenant. We 
cannot' per saltum treat the whole of his claim to take 
the growing crop as a wrong and damage done to the 
landlord or to the succeeding tenant, to enable them at 
once to bring trover or trespass ^ and it would be most 

ineon- 
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{nqqngrupvt; to say that trover lies hy the in-cooaing tenant 
for the off'going crop >vhen severed, because the^e has 
been an inadequate'perforinance of the conditions o^ whiph 
the oif-gping tenant was to raise ^|ce such crop. 

Grose, J. agreed. 

Le Blanc, J. not havipg tetucned uito cptirt ti}J after 
the argument of the case, declined giying any opinion 
upon it. 


Batlet, j. It is not true, as stated in the declaration, 
that in every case of a tenancy from year to year, expiring 
at Ladydayt the in>coming tenant is entitled by the 
custom of the parish to one-third, and the o£F-going 
tenant to two-thirds of the- away-going crop of wheat 
sown on a clover brush: it is so where there is no express 
agreement to the contrary i and it may be so even in the 
case of a deed which is altogether silent as to the away- 
going crop: but if the parties provide for it by their spe^ 
cial contract, the right to the crop must depend entirely 
upon the provisions of the lease: and it whl be tbje 
same where the tenant holds on aft;er the lease is expire4. 
That ^sposes of the plaintiff’s claim for the 21/. whMfh 
is founded upon the alleged custom of the country. 
But then it is ctmtended that the ofF-goipg tenant’s right 
to *e away-going crop depending upon the tjerms 
the lease, he cannot claim it unless he has complied with 
aU those terms by which he bound himself to cultivate 
the land for raising the off'-going crop: and that apt 
haying done so, the in-coming tenant may main^ija 
trover for the value of it whw severed and taken aw^y. 
But trover is pot the form of m which sixch a 
^u^§t4pn can be tried. If he sow the land, it is on a 
8 claim 
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claim of right to reap the crop, and he continues in fact 
in possession of the land on which the crop grows for 
that purpose. It is said, however, that he is not the 
legal tenant of the land at the time of the off-going 
crop taken: but that is begging the question ; for it is 
considered that the right reserved to the tenant to take 
the crop is a prolongation of the term as to the land on 
which it grows, and that the possession of the land con¬ 
tinues in the tenant till the crop is taken. It has been 
hdd that the landlord may distrain upon the off-going 
crop for the old rent. On what ground could that have 
been so held but that the tenancy still continued as to 
that part of the land ? At common law the landlord 
could only distrain during the term; then the statute (a) 
extended that remedy to six months afterwards; but in 
Bevan v. Delahay^ i H. Blac. 5. the Court of C. B, held 
that the landlord was entitled to distrain on the off-going 
crop, though more than six months had elapsed after the 
end of the teim. Therefore as to that part of the land 
on which the crop was growing, I consider that the 
possession of the off-going tenant continued. Then it 
would be unheard-of to be trying in an action of trover 
for the produce, whether the land had been properly 
summer fallowed or manured by the tenant. If it has 
not, the landlord will have his remedy against the tenant 
upon his covenant or agreement for the abuse of the 
land; bqt the landlord is the proper party to have that 
remedy, and not the in-coming tenant. 

Rule absolute for a nonsuit 
to be entered. 
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Borastoh 

against 

Ckcen. 


(a) 8 X 4 * 


Vot. XVI. 
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Friday, 
Junt Jth. 

In trespass for 
an assault and 
false imprison¬ 
ment, the de¬ 
fendant having 
justified the 
assault and im¬ 
prisonment, 
under a writ 
sued out by 
him as attor¬ 
ney for J, iTf. 
against the de¬ 
fendant, in¬ 
dorsed for bail 
for lOO/., which 
was delivered 
to the sheriff, 
who, by virtue 
thereof, ar¬ 
rested and de¬ 
tained the 
plaintiff; if the 
plaintiff (in¬ 
stead of tra¬ 
versing the 
plea, as he 
ought to do, if 
the arrest were 
irregularly 
made by the 
sheriff’s officer, 
without a suffi¬ 
cient warrant 
from the she¬ 
riff,) new-assign 
that the tres¬ 
pass complain¬ 
ed of was upon 
another and dif- 
firent occasion 
than that stated 
in the plea, and 
afttr the supposed 
arrest therein 
mentioned; 
the defendant, 
on proof of the 
fact as before 
stated, is en¬ 
titled to a ver¬ 
dict. 


Oakley against Davis, one, &c. 

ri^HE plaintiff declared in trespass, and charged the de- 
fendant in the four first counts respectively for 
taking and detaining his goods on different days, and af¬ 
terwards converting them to the defendant’s use; and 
also for breaking and entering the plaintiff’s dwelling- 
house at Abergavenny^ &c. and making and continuing a 
great disturbance and affray therein for a long time, viz. 
for 32 days : upon which counts no question arose. The 
5 th count was for assaulting the plaintiff on the 28th of 
December 1810, and imprisoning him and detaining him 
in prison without any reasonable or probable cause for 
10 months from that day. The defendant pleaded not 
guilty to all the counts ; and 2dly, as to the assault and 
imprisonment, &c. of the plaintiff, he pleaded that before 
and at the time when, &c. he was and from thenceforth 
hath been, and still is an attorney of the Court of K. B., 
and that on the said 28th of November 1810, as the attor¬ 
ney of one y. Morgan^ and by virtue of a certain retainer 
in that behalf, he caused to be issued out of the court a 
writ of latitat directed to the then sheriff of Monmouth^ 
shirey by which he was commanded to arrest the plain¬ 
tiff, &c. to answer the said J. Morgan in a plea, &c.; 
which writ was indorsed for bail for 100/., &q.; and 
that the defendant, as such attorney as aforesaid, after¬ 
wards, and before the return of the writ, to wit, on the 
I St of December 1810, delivered it to the then sheriff of 
M. to be executed in due form of law; by virtue of 
which writ the said sheriff afterwards, and before the 
return thereof, namely, on the day and year in die last 

count 
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count mentioned, being the said time when, &c. within 
his bailiwick, took and arrested the plaintiiF, and detained 
him in his custody under and by virtue of the said writ 
and for the cause therein specified, for the time men¬ 
tioned in the last count; which are the same supposed 
trespasses, &c. To this the plaintiff replied by a new 
assignment, that he brought his action against the defend¬ 
ant, for that the defendant, at the said time when, &c. in 
the fifth count mentioned, on another and different occasion 
than as in the said plea is mentioned, and after the sup» 
posed arrest in that plea mentioned, and without any legal 
or sufficient warrant or authority for so doing, assaulted, 
beat and ill-treated the plaintiff, and imprisoned him, 
and detained him in prison as in the fifth count men¬ 
tioned; which said trespass, assault, and imprisonment 
above newly assigned is another and different trespass, 
assault, and imprisonment tlian that mentioned in the 
second plea, and thereby attempted to be justified, &c. 
To this new .issignment the defendant pleaded not guilty. 

The cause was tried before Mr. Serjt. Marshall, who 
sat for Mr. Justice Lawrence, at Monmouth, in the last 
spring, when it appeared by the evidence on this part of 
the case that on the 28 th of December 1810 the plaintiff 
was arrested at Monmouth by a sheriff’s officer in the pre¬ 
sence of the defendant, who delivered the warrant, dated 
the 12th of December, to the officer for that purpose, and 
directed him to take charge of the plaintiff. That the 
defendant after the arrest offered to liberate the plaintift' 
if he would give him authority to sell off some of his 
effects at Abergavenny, where it appeared the plaintiff had 
before lived; which the plaintiff refusing, the defendant 
directed the officer to take him to gaol; which was done. 
But it also appeared that the defendant, who was an 

G 2 attorney. 
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Oaklet 
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attorney, had required the property to be given up to 
him in liquidation of the debt of one John Morgan^ who 
proved that he had in the November before given the de¬ 
fendant directions to do what he could to recover his 
money. It further appeared that when the sheriff’s war¬ 
rant for the arrest of the plaintiff was made out and deli¬ 
vered to the defendant, it was issued without the name 
of any of the three special bailiffs in it, which appeared 
on its production at the trial; but a blank was left for 
them, and only the defendant’s name as attorney in the 
cause was put in a corner of the warrant. The taking of 
the plaintiff’s goods upon the other counts on prior days 
was proved to the amount of.io/.: for which no autho¬ 
rity was shewn. But upon the new assignment in the 
replication to the 5th count, it was objected for the de¬ 
fendant, that the plaintiff was not entitled to recover, 
without giving evidence of two arrests and imprisonments, 
that is, of a different imprisonment for a different cause 
than that stated and justified in the defendant’s plea to 
that count; whereas the evidence shewed it to be the 
same; though the arrest was illegal, by reason of the 
warrant, which had been delivered in blank out of the 
sheriff’s office, having been afterwards filled up with the 
names of the persons, one of whom made the arrest. It 
was thereupon agreed that the jury should assess the 
damages separately for taking the goods, and for the im¬ 
prisonment of the plaintiff; and that the defendant 
should have leave to move the Court to set aside the ver¬ 
dict for the damages on account of the imprisonment. 
The jury found for the plaintiff 100/. damages for the 
imprisonment, and the like sum for seizing his goods. 

In the last term a rule nisi was obtained for reducing 
the verdict to 100/., i. e. for the trespass in taking the 

goods. 
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goods, and to shew cause why the verdict for the da¬ 
mages upon the plea of not guilty to the new assignment 
should not be set aside, and a verdict entered for the 
defendant upon that issue. 


1812. 


Oaklet 

against 

IJaVI?. 


y^rvis and Puller now opposed the rule; and after 
referring to Scott v. Dixon (a), and Cheeseley v. Barnes (i), 
as giving the rule where it is proper to reply, and where 
to new-assign, contended that the plaintiff could not pro¬ 
perly have traversed the plea in his replication in this 
case, but was driven to new-assign. The substance of 
the second pica is that what the defendant did was mere¬ 
ly in his character of attorney, making use of the process 
of the law to enforce his client’s demand: and so far as 
he acted in that character, the plaintiff, not intending to 
proceed against him, but only for that which he did in 
his own personal character, without any such authority, 
was obliged to new-assign to the plea of an arrest under 
process, by discriminating and shewing that the trespass 
which he complained of was upon another and different 
occasion than that which was justified by the plea, 
namely, after the arrest in the plea mentionedf and without 
any legal or sufficient authority. {^Bayley^ J. There was 
no arrest by the sheriff; and therefore the plaintiff might 
have traversed that allegation in the plea.] In that case 
the plaintiff could not have new-assigned upon the illegal 
and oppressive conduct of the defendant in his personal 
character, which was the gist of the complaint. The 
new assignment is in the nature of a replication, not ad¬ 
mitting that any one trespass meant to be complained of 
was justified; but in substance stating, that however 


{a) % mis. 3. 


{h) 10 Eastt 80. 


true 
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Oaklet 

against 

Davis. 


true it was that the writ mentioned in the plea did issue, 
yet that the defendant afterwards, and after the arrest 
made, of his own wrong, and without any justification by 
the writ, committed the trespass complained of. [Lord 
Ellenhorough^ C. J. How could the plaintiff new-assign 
upon the trespass stated and justified by the plea, when he 
might have traversed the fact pleaded. The new assign¬ 
ment admits that the declaration stands well answered by 
the plea; but it states in effect that the defendant is under 
a mistake, for that the plaintiff complains of a new and 
substantive trespass not answered by the plea. Now here 
the proof was not of another but of the very same tres¬ 
pass of which the plaintiff complained ; for there was but 
one arrest and one imprisonment, which is answered by 
the plea.] If there had been a legal warrant under the 
writ, that might have been an answer; but here there 
was no legal arrest under the writ: and this differs from 
the case in Wilson {a)^ where the arrest was legal; and 
from Atkinson v. Matteson (^), where there were two 
assaults charged ; and here there is only one. 


Le Blanc and Batlet, Justices, referred to a case 
decided in last Hilary term, which had been tried before 
Lord C. J. Mansfield, and came on upon a motion for a 
new trial; where in trespass the defendant pleaded that 
the place where. See, was part of a common which had 
been allotted to him; to which the plaintiff new>assigned 
that the trespass complained of was in another place; and 
upon its being admitted in the opening of the plaintiff’s 
counsel to the jury that the trespass was in the same 
place, but that the defendant had no title to it; the 


(<0 a iViis, 3. 


(^) a Term Ref. IJX. 177. 


Chief 
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Chief Justice said that that was decisive against the plain¬ 
tiff’s recovery; and the verdict passed against him. 
This case was recollected by all the Court, and thinking 
it in point to the present, they made the rule absolute. 


1812. 


Oak LEV 

agaimt 

Davi' 5 , 


Abbott for tlie defendant. 


( joodtitle, Lessee oI’Chakles Lux more, rnjay, 


Saville ami Others. 


June 5lh. 


ejectment was brought, and tried at Exeter in ^ i,eng. 
the spring of 1812, before Chavibre^ J, for the rcco- 
very of an estate called Okehampton Park and other lands, ty to the lessee 

/ . , . _ to cut down 

claimed by the lessor of the plaintiff under a proviso for and dispose of 
. , . 1 r • j 1 rri j timber and 

re-entry contained in the after-mentioned lease. Ihe de- coppice, &c. 

claration contained three counts on several demises by 

Mr. Chas, Ltixmore^ who was assignee of the reversion of included in 

the purcliasc,) 

the premises in question, under a conveyance from Lord then growing or 

Viscount Courtenay^ about Christmas 1804; the first of grow^dur^^g 

these demises bein g on the i st of January 1810; the 

° •' * ject, however, 

second on the ist of August 181 1; and the third on the to a proviso 
13th of January i8i2. The defendant, Mr. SavilUy was The 

lessee should in¬ 
tend, during the term, to sell the timber, &c. growing on the premises or any part thereof, he 
should immediately thereupon give notice in writing to the lessor of such intention, who should 
thereupon have the option of purchasing it; and on the lessor’s neglect or refusal to purchase, 
the lessee might dispose of it absolutely; if the lessee, soon ^ter the execution of the 
lease, bona fide intend to cut down the whole of the then growing timber and coppice, 
&C. and give notice in writing to that effect, and the lessor do not accejrt the purchase, 
but disclaims it; the lessee may proceed to cut down the whole in different seasons 
according to his convenience, and is not obliged to give a fresh notice at every succeed¬ 
ing cutting: and this, though the lessor had in the interval assigned his interest in the 
land to another. 

But after such assignment, it is sufficient for the lessee, after ejectment brought by the 
assignee of the lessor for a forfeiture, to give such assignee notice to produce the original 
notice in writing of the intention to cut the whole, and he is not bound to shew that he 
applied for the same to the original lessor (who had left the country) or to his agents, or 
gave them notice to produce it; for it will be presumed to have been delivered up to the 
assignee of the reversion as a document relating to the estate; and on default of its pro¬ 
duction at the trial, he may give parol evidence of it. 

the 
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the assignee of the terms created by the lease. The in¬ 
denture bore date the 24th of March 1798, whereby 
Lord Viscount Courtenay^ in consideration of 12,5^^ oApaid 
to him by H. Holland^ Esq., and of the yearly rents and ' 
heriots reserved, and the covenants, reservations, restric¬ 
tions, and agreements therein mentioned, granted to Mr. 
Holland^ Okehampton Parh^ in the county of Devon^ con¬ 
taining 1485 acres, together with all timber and other 
** treesy coppiccy and other woody now standing and growingy 
“ or hereafter to grow on the said park; with liberty to 
“ and for the said //. Hollandy his executors, &c. to cut 
** down and dispose of such timber and other trees, coppice 
** and other wood, during the term hereinafter granted, 
** for his and their own use and benefit; except, and subject 
“ to the proviso and agreement hereinafter contained 
and also a plot of ground adjoining called Park 
Kempleys; excepting the timber and other trees growing 
or to grow on such plots; “ and also all saplings grow¬ 
ing or to grow on Okehampton Park of less than six 
inches in diameter, except such as shall be standing and 
grow'ing on any plot of land belonging to the said park, 
which shall be grubbed up by the said H. Hollandy his 
executors, &c. for the cultivation and improvement 
thereof habendum the said park and plot of ground 
and other the premises granted to H. Hollandy his exe¬ 
cutors, administrators, and assigns, for a term of 40 years 
thence ensuing, and also for a concurrent term of 
99 years determinable upon three lives, at a rent of 
22/. I or. for the park, and 5/. ^s. for a heriot, on the 
death of each of the lives, in succession, and of 5X. rent 
for the plot, with 5/. heriots. Then followed covenants 
by Mr. Holland for payment of rent, repairs, &c. and 
doing suit and service at the lord’s court: with a prOf 
yisp for re-entry of the grantor, his heirs and assignees, 

« if 
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*< if the said H, Holland^ his executors, &c. do not well 
and truly perform and keep all and singular the cove 
nants, conditions, reservations, restrictions, and agree¬ 
ments therein contained, on his and their part to be 
performed,” &c. The grantor then covenanted for 
quiet enjoyment; and then followed this clause of agree¬ 
ment between the parties, ** that when and so often as 
“ the said H. Holland^ his executors, &c. shall intend, 
«< during the continuance of the said several terms or 
** either of them, to sell and dispose of the timber and 
*« other trees, coppice and other wood, growing or to 
“ grow on the said premises, or any part thereof, he the 
•* said H. Holland^ his executors, &c. shall and will, 
** immediately thereupon, give notice in w riting unto 
“ the said Lord Viscount Courtenay^ his heirs or assigns, 
** of such his or their intetition so to do ; ami thereupon 
“ the said Lord Viscount Courtenay^ his heirs or assigns, 
“ shall be entitled to the option of purchasing such tim- 
“ ber and other trees, coppice, and other wood, in order 
to prevent the same from being cut down, in case he 
** or they shall think fit to preserve the same to stand on 
** the premises, at such price or prices as such timber, 
“ &c. contained in such notice shall be estimated to be 
« worth by two indifferent persons, &c. and when 
such notice shall have been given as aforesaid, in case 
“ Lord Viscount Courtenay^ his heirs or assigns, shall, 
within one month then next after, signify to H. H. 
his executors,. &c. hL or their intention of purchasing 
** the same, then and from thenceforth H. if., his exc- 
** cutors, hz shall have no pow’er to sell and dispose 
** thereof to any other person or persons without the 
“ privity and consent of Lord Viscount Courtenay^ his 
heirs or assigns} unless Iiord Viscount Courtenayt his 


1812 . 


GoODTITCe, 
Lessee of 
Luxmoke, 

again$$ 

SAVILtE. 


« heirs 
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f* heirs or assigns, shall neglect or omit to ascertain the 
“ value of such timber in manner aforesaid, and to pay 
“ the estimated value thereof within six months from 
« the time of his or their signilyiog an intention of pur- 
« chasing such timber, See.; but after the expiration 
“ thereof H. Holland^ his executors, &c. shall be at 
“ liberty to sell, cut down, and dispose of such tim- 
ber in such manner as he or they^shall think fit, 
any thing thereinbefore contained to the contrary 
“ notwithstanding.” 

The substance of the evidence given by the plaintifF^s 
witnesses was this. Mr. Luxmords agent living at the town 
of Ohehampton^ adjoining the premises, proved that he had 
received the reserved rent from the defendant’s agent 
from the timc.of the reversion purchased by Mr. Luxmore 
in 1804 down to Michaelmas 1810. That a great deal 
of timber was cut in Okehampton Park in 1799, during 
Mr. Holland'% time, when the witness bought some of 
the lops of the trees. That he knew of no intention on 
the part of the defendant, after his purchase of the term, 
to fell timber again, in 1804, 1805, or 1806; during 
which years it was proved by other witnesses that there 
were considerable falls of timber, and other wood : and 
there was another considerable fall in 1811. These 
several falls were clearly proved by many of the wit¬ 
nesses to be notorious in Okehampton and the neighbour¬ 
hood. On the part of the defendant a note was read 
from another agent of Mr. Luxmore to the defendant’s 
agent in 1808, containing an account of rents due to 
Mr. Luxmore from the defendant; in which the balance 
was only 2d. The brother of the late Mr. Holland^ the 
original lessee, then proved that in October 1798 he saw 
Mr. Holland deliver a paper to Lord Cmrtena^^ bailiff. 


now 
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now dead, which paper he heard read, but could not tell 
whether it was now in existence or not (a). Soon after 
he and his brother went by invitation to Lord Courtenay 
at Ponvderham Castle, and staid there two days; during 
which time there was much conversation between his 
brother and Lord Courtenay, as to what Mr. Holland 
meant to do with the timber and with the park. Mr. 
Holland said he had had the wood surveyed, and had 
been deceived in the value ; that a great deal of it was 
nt for little else than burning limestone. Lord Courtenay 
said it was an odd purpose to apply timber to; and ac- 
hnoHvledged having received a notice of Mr. HollandV inten^ 
lion to cut down all the timber and other wood in the park: 
all that he had granted to him by his lease: adding, 
that he (Lord C.) had not the means to purchase it, 
and that Mr. Holland was at liberty to cut down every stick 
that was in the park, hollies, and every thing else. Another 
w'itness also proved that Lord Courtenay was at Ohehamp- 
ton in 1799 or 1800, after or during the time of a fall, 
when the timber was lying on the ground j and shortly 
after on his return to Powderham Castle, his lordship 


1S12. 


GooDTlTlt, 
Lessee of 
Luxmoke, 

agtamU 

Satille. 


(a) Notice was proved to have been given to the lessor of the plaintiff 
to produce a written notice, sent by Mr. Holland to Lord Courtenay at 
this time, of his intentioa to cut down and sell and dispose of all the 
imber and other trees, coppice, and other wood, &c. in Okebampton Pari. 
' The pluintiiTs counsel disavowed having or knowing of any such notice; 
and objected that before parol evidence could be given of it, the defendant 
should at least have shewn, that notice had been given to Lord Courtenay’^ 
agent at Powderham (his lordship having quitted the kingdom) to search 
for and produce the paper in question, said to have been sent to him by 
Mr. Holland. The learned Judge, however, was of opinion that the 
paper in question, being a document relating to the reversionary estate, 
must be presumed, if in existence, to liave been handed over with the 
title-deeds of the estate to Mr. Luxmore, the purchaser of the reversion ; 
and therefore, upon the non-production of it in pursuance of the notice 
served upon him, he let in the parol evidence of itt contents. This 
objection was repeated again upon the motion for a new trial, and over-ruled 
by the Court. 

-> mentioned 
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mentioned to the witness the quantity of timber that Mr. 
Holland had thrown in the park, and said that he was 
sorry to hear that Mr. Holland had determined to clear the 
park of timber. Within two years afterwards, the wit¬ 
ness, being again at Powderham^ was asked by Lord 
Courtenay what was going on in Ohehampton Parky when 
the witness answered, that Mr. Holland was continuing 
to clear the park as fast as he could. Lord Courtenay said, 
he had heard that Mr. Holland had complained of his bar¬ 
gain ; but he hoped that now he had thrown so much timbery 
his bargain would not turn out a bad one at last. That in 
other conversations Lord Courtenay had also expressed to 
the witness that Mr. Holland was proceeding to clear the 
park as fast as he could: and this was not confined to a 
particular fall, but referred generally to clearing the park. 
To another witness, who was regretting to Lord Courtenay 
in 1799 that so much of the timber was cut down as 
would spoil the picturesque beauty of the park, his lord- 
ship answered that he had disposed of the place to Mr. 
Holland, and had nothing to do with it. The defendant 
also proved the notoriety and extent of the fall in 1804, 
when the timber was previously advertised, and some of 
it sold by auction. That it took two seasons to cut. And 
that there was the like notoriety of other cuttings in 1805 
and X 806. That the cuttings were all of timber that 
had arrived at maturity, and some were past it. The 
learned Judge, on summing up the evidence, told the 
jury that if they were satisfied that Mr. Holland before 
his assignment to the defendant had given a written no¬ 
tice to Lord Courtenay the then reversioner, as required 
by the agreement in the lease, of his intention to cut 
down and dispose of the wood; and that such notice was 
not partial, extending only to particular parts of the wood, 

^ but 
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but expressed a general intention to cut down and dispose 
of the whole, as seemed to be admitted In the conversa¬ 
tions by Lord Cburtenavt in such case, as Lord Courtenay 
had declined to avail himself of that notice by complying 
with the terms on his part; he thought the defendants 
were entitled to a Verdict. That the price of the wood 
being included in the consideration of 12,500/. paid for 
the lease by the lessee, it appeared to him that such notice 
entitled the lessee to be repaid the whole estimated value 
within the stipulated period, if the lessor chose to pur¬ 
chase : and that Lord Courtenay having waved the pur¬ 
chase, he thought that at the expiration of such limited 
period the lessee’s interest in the wood became absolute, 
and the lessor’s option was at an end, and consequently 
that no forfeiture had arisen. The jury found a verdict 
for the defendant. 


1812 . 


OOODTITLE, 
Lessee of 
Luxmokx, 
agairnt 
SAVlLtC. 


LenSi Serjt. in the last term moved for a new trial, on 
the ground that the construction put upon the proviso in 
the lease was erroneous; for that though the lessee 
might have cut down the whole of the timber at one 
continuiog fall, if he had given notice of such his inteo- 
tlon; yet if he did not cut down the whole, but stopped 
his cutting, he could not commence a new and distinct 
cutting again, without first giving a new notice and op¬ 
tion to the lessor. The words of the proviso, that 
•* when and jo often** as Mr. Holland intended to sell the 
timber, he should immediately thereupon give notice in 
writing of it to Lord Courtenay, strongly pointed to this 
construction. But here there had been a considerable 
Interval between the cuttings in different years, without 
any new notice. It could not vary the construction of 

the 
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the deed^ that this was the case of a forfeiture, if the 
verdict were wrong, 

Sestf Serjt., and Burroughs shewed cause against 
the rule, and contended that one notice was sufficient 
within the meaning of the proviso, if it were co-extensive 
with the cutting which ensued; and the terms “ when 
and so ofien^' &c. were adapted to the case where a part 
only being intended to be cut down at one time, and 
other parts at other times, limited notices only were de¬ 
livered, and not a general notice extending to the whole. 
They relied on the consideration that Mr. Holland had, 
in the first instance, purchased and paid for the whole 
of the growing timber; and therefore any proviso re¬ 
stricting his general power of disposition ought to be 
construed very strictly. Nothing but a power of pre¬ 
emption was meant to be reserved to the lessor. But if 
the construction were even doubtful, the defendant 
would be entitled to the advantage of it in an action 
for a forfeiture. There is no limitation of time for 
cutting down the timber after a notice given; it is not 
required to be done in the same season. But there is 
nodung to shew that the intention to cut down the 
whole, of which notice was once given, was ever aban¬ 
doned; on the contrary, portions of it were cut down 
adisiost every year, as the wants of the market required. 
They also contended that a general notice having been 
oxice given, there was an end of the proviso, and it could 
not be recalled or set up again by any intermission in 
the cutting: and cited Dumpot^s case, 4 Hep. 119 


Lens, Seijt., PeJi, Seijt., Gaseiee, and Gifford, contra, 
insisted that the intention of the deed was to give the 

lessor 
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lessor the option of purchasing from time to time as the 
tenant thought fit to exercise his power of cutting; but 
a general notice to cut the whole, when the tenant only 
meant to cut a part at the tirne, was illusory and a fraud 
upon the covenant. The operation of the notice was to 
be measured by the execution of it which ensued, and 
which, like all other acts, must be done within a reason¬ 
able time according to the subject-matter. Every time 
the lessee stopped his hand and suspended his cutting, 
the deed meant to give the lessor a new chance of pre¬ 
emption before the axe could be laid to the root again. 
[Lord Ellenhoroughy C. J. You did not attempt to im¬ 
peach by any evidence the lessee’s intention to cut the 
M'hole when the notice was given.] That question was 
not left to the jury. Blanc^ J. No such question 
was made at the trial to go to the jury.] But supposing 
him to have had the intention, yet if he afterwards in fact 
relinquished it, the argument still holds good. [Lord 
Mllenboroughi C. J. The lessee could not have cut down 
at once the whole of what he was entitled to cut during 
his term, because he was entitled to all the timber, &c. 
which should grow during the term.] The parties 
could never have meant to enter into a covenant which 
one of them could put an end to immediately, by giving 
a general notice. If the lessee pondered upon it, the 
lessor was to have the like benefit of his option; if it re¬ 
mained for the benefit of the one, it ought to remain for 
the benefit also of the other. 


1812 . 


OoODTlTtl, 

Leiseeof 

I.UXMORR, 

Saville. 


Lord Ellenborodgh, C. J. In the construction of co¬ 
venants of this sort, they are neither entitled to favour or 
disfavourj whether they are to create a forfeiture dr to 
continue an estate; but we are to put the fair construe- 
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CASES IN TRINITY TERM, 

tion upon them, according to the apparent intention of 
the contracting parties. It is not disputed that if the 
lessee had an intention to cut down the whole of the 
timber, and gave notice of it, he had a right to cut all 
of it: and the only consequence arising from his delay 
in cutting down all is to draw in question the genuine¬ 
ness of his intention to cut down the whole: but the 
case was not p^it by the plaintiff to the jury in that way, 
to which the evidence tended, inasmuch as the lessee did 
not follow up his notice, but ceased cutting after he 
had began, and resumed it again at several times after¬ 
wards. The evidence given at the trial was only appli¬ 
cable to that view of the case, whether he really did in¬ 
tend to cut down the whole, or only'to acquire an op¬ 
tion of cutting it down at any time when he should be 
disposed so to do. The words “ when and so ofteri* are 
not immaterial; because the lessee might have successive 
purposes of successive falls and sales of the timber: 
but here the notice is that he should cut down the 
whole} though such a notice could not in fact apply 
to the whole growth of timber during the term, but 
only to that which was then growing and capable of 
being cut down. It could be no detriment however to 
Lord Courtenay that the lessee did not immediately pro. 
ceed to fell all the growing timber; for it was draw¬ 
ing nourishment all the time from the soil of the lessee 
himself, and it was to his own detriment to leave it 
standing, so as to prevent the application of the land to 
other purposes. It might, perhaps, be a question (but I 
give no opinion upon that point,) whether another court 
would not, upon application under these circumstances, 
give the lessor a new option to purchase. But sitting here, 

I cannot but say that if the lessee have once bona fide 

enter. 
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entertained and properly communicated his intention to 
the lessor to cut down the whole of the timber, and the 
Utter has not availed himself of his right of purchase, 
the lessee has acquired the right of cutting it down. 
The lessor may bring another ejectment, if he can im¬ 
peach the intention of the lessee to cut all the timber of 
which he gave notice : but at present I see no ground to 
impugn the construction put by the learned Judge at the 
trial upon the clause in question of the lease. 

Grose, J. I do not know how upon any sound 
ground to dissent from the construction put at the trial 
upon the lease. The only questions are whether 
Mr. Holland really meant to cut down all the timber; 
and whether he gave due notice of such his intention to 
the lessor. Now as to his intention I cannot doubt it, 
because Lord Courtenay himself so understood it at the 
time. Then I can only consider the notice as communi¬ 
cating that intention, as it was understood by every per¬ 
son at the time. 

Le Blanc, J. This ejectment is brought on the 
ground of a forfeiture of the term demised; and cer¬ 
tainly the Court must be thoroughly satisfied of the con¬ 
struction of the lease contended for, as establishing such 
forfeiture, before they give an opinion which is to de¬ 
stroy the lease. That lease was granted in 1798, and 
contains a proviso, that ** when and so ofteii* as the lessee 
shall intend to sell the timber, &c. growing or to grow 
on the premises, he shall immediately thereupon give 
notice in writing to the lessor of such his intention, 
who shall be entitled to the option of purchasing it in 
order to prevent its being cut down. The question 

VoL. XVI. H 
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arises on the vrords when and S 9 often” whether a 
fresh notice is to be given at every fall, or whether upon 
any one intention of the lessee to cut down all the 
timber, &c., and such intention manifested by a notice 
to that effect, he may proceed to cut down a part in one 
season, and other parts at future periods; or whether 
he is bound to follow up such his intention immediately, 
by cutting down the whole at once ? Now the words 
« when and so often** are to be construed according to 
the 8ubject»matter; and this was a renewing subject- 
matter; for the timber and coppice would grow from 
time to time during the continuance of the term; and 
therefore to give the lessee the benefit of his purchase 
from time to time as the wood was fit to be cut, it re¬ 
quired not merely one notice, but different notices at 
different periods, as there was a fresh growth of wood, 
which was not growing at the time of the lease granted. 
Besides, there was evidence in this case of an entire dis¬ 
claimer by Lord Courtenay of any intention to avail him¬ 
self of the notice given to him ; and there was no evi¬ 
dence offered to impeach the fact that there was a bond 
fide intention on the part of the lessee to cut down all the 
timber, &c. then growing, of which he had given 
notice. Then why arc we to say that the lessee was 
concluded from following up his general notice in a 
subsequent season. He could not cut it all down in one 
season without manifest loss; after giving notice to en^ 
title him to cut at all, he must find purchasers to take 
it. As to any hardship upon the lessor by this con¬ 
struction, though Lord Courtenay had once renounced 
the benefit of the proviso, if he afterwards wished to 
pay the price for the timber and preserve it, I am not 
satisfied that there is not another mode br which he 

might 
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might be let in to purchase it; but that is not now ne¬ 
cessary to be decided. It is sufEcient for the present 
purpose that there has been no forfeiture, unless the 
Court could say that the lessee was obliged to give a 
fresh notice on every occasion when he carried into exe¬ 
cution his original intention of cutting down the timber, 
which I see no reason for saying. 


1812. 


Goodtitlk, 
Leiiee of 
Luxmoix, 
agaiiut 
Savillx. 


Baylet, J. had left the court before judgment was 
given. 


Rule discharged. 


Lumley and Raisbeck against Hodgson. 


Saturday^ 
Jun$ 6 th. 


nnHIS was an action for the use and occupation of 
certain copyhold messuages, warehouses, and an 
acre of land in Bishopsnuearmouth, in the county of 
Durham t and it was brought to recover a year and a 
half’s rent from the defendant, as tenant, which had ac¬ 
crued after the surrender of the premises, (as after- 
mentioned,) by one Michael Hutton to the plaintiffs, 
calculated up to the 13th of May 1810, when the 
defendant quitted the premises ; and which rent the 
defendant had actually paid to Mr. Hutton^ his former 
landlord, of whom he had taken the premises. The 
circumstances of the case appear in the following bill 
and answer in a suit in Chancery, which were admitted 
and read in evidence. 

The bill, which was for a discovery, was filed by 
these plaintiffs against the defendant; to which he put 
in his answer, stating that on the 13th of May 1807, 

H2 he 


An action for 
use and occupa¬ 
tion is main¬ 
tainable with¬ 
out attornment 
upon the stat. 

4 & 5 Ann, 
e. 16., j. 9 & 10., 
by the trustees 
of one whose 
title the tenant 
(defendant) 
had notice of 
before he paid 
over his rent to 
his original 
landlord; 
though the te¬ 
nant had no 
notice of the 
legal title being 
in the plaintift 
on the record. 
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he became tenant from year to year to Alichael Hutton 
of the premises in question, which were copyhold, at 
a rent of loo/. a-year, (including the fixtures, valued at 
40/. a-year,) payable half-yearly. That money trans¬ 
actions to a considerable amount had passed between 
Robert Wilkinson^ G, Snowden^ and the plaintiff Lmnleyt 
who were bankers at Stockton, and M, Hutton, who 
acted as their agent; and that if any surrender was 
made of the premises by Hutton to Lumley and Rais- 
beck, in trust for Wilkinson, his heirs, &c., as stated by 
the bill, such surrender was, as the deponent believed, 
intended only as a security for any balance due from 
Hutton to the banking-house. That the deponent ad¬ 
mitted that he was tenant from year to year of the pre¬ 
mises at the date of the surrender; but denied that 
Hutton gave him any notice of it at the time. That 
Lumley and Wilkinson called upon the deponent in 1808, 
(whether on the 14th of March or afterwards he could 
not say,) nuhen Wilkinson informed him that the premises 
•which he (the deponent) then occupied belonged to him, 
{Wilkinson,) and inquired what rent the deponent paid 
for the same, when the deponent informed him, &c. 
and told Wilkinson at the same time that M. Hutton had not 
informed the deponent that he had surrendered the premises to 
Wilkinson; and that he {fait deponent) could only pay his 
rent to one landlord, and that it was of little consequence to 
him to whom be paid his rent, provided he was safe in doing so. 
That neither Wilkinson nor Lumley then demanded any 
rent of him, but in a few days afterwards one R. Hull, 
a clerk of Wilkinson, Snowden, and Lumley called on 
the deponent, and demanded of him, on their account, 
payment of rent for the premises, when the deponent 
informed Hull, aa the truth was, that at that time he 

owed 
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owed no rent, having paid M. Hutton all the rent due at 1812 . 
the preceding half-year. That he afterwards informed 
M. Hutton of the applications made by Wilkinson and agaimt 
by Hullf when Hutton insisted that the deponent should pa^ 
his rent to no other person than himself; in consequence 
of which the deponent continued to pay his rent as it 
became due to M, Hutton down to and including the 
13th of May 1810, when he quitted the premises and 
ceased to be tenant. That some time in the summer of 
1809 he went to Lumlefs house, in Bishopswearmouth^ 
by appointment, where he was introduced to Lumtey 
and Raisheck; and Wilkinson then inquired of him whether 
he meant to pay the rent for the premises to him 
{Wilkinson;) to which the deponent replied that it made 
no difference to him to whom he paid his rent provided 
he was made safe in doing so.- and he then informed 
Lumley, Raisbeck, and Wilkinson of the directions he had 
received from Hutton not to pay the rent to any other person 
than to him (Hutton). That a notice to quit on the 
13th of May 1809, dated the 31st of October 1808, 
was given to him by Wilkinson, upon the receipt of which 
he consulted with Hutton, who then directed and in- 
MSted that the deponent should not pay any attention to 
if, for that Wilkinson had no right to give any such 
notice. That the deponent never considered himself as 
the tenant of Wilkinson, nor ever paid him any rent in 
respect of the premises. That after the receipt of the 
notice to quit, in 1808, Hutton informed the deponent * 

that he had made a transfer of the premises to the bouse 
at Stockton, meaning, as the deponent understood, 
Wilkinson, Smwden, and Lumley, as a guarantie or se¬ 
curity for any balance which Hutton, on the settling of 

his 
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his accounts with the housC) might owe them; and 
Hutton then and at other times informed the deponent 
that if a proper allowance were made to him from the 
house, as their agent, he should not owe them any 
thing. 

In addition to this the steward of the manor court of 
Houghton produced an admission of the plaintiffs on the 
13th of August 1807, to the premises in question, upon 
the surrender of Robert and Michael Hutton; M'hich ad¬ 
mission was stated to be upon such trusts as Robert Wil¬ 
kinson M'ho had purchased the premises should direct, and 
on def.tult ^ F ^tppointment, and in the mean time, in trust 
for Wilkinson and his heirs. It was then contended for 
the plaintiflFs, that the rent followed the reversion 5 and 
that as the defendant had notice of their title before he 
paid the rent to M. Hutton^ he was answerable for it to 
the plaintiffs. To this it was objected for the defen¬ 
dant, that he had no notice of the title of the plaintiffs 
on the record, whatever notice he might have had of 
Wilkinson*& title, as it appeared upon his answer: the de¬ 
mands for rent having either been made by WUhinson^ as 
for himself, or by a clerk for the banking-house, con¬ 
sisting of Wilkinson, Snowden, and Lumleys and that the 
stat. 4 & 5 Ann. e. 16. r. 9 & 10., which makes grants 
and conveyances good without attornment of the tenants, 
provides that no such tenant shall be prejudiced or da¬ 
maged by payment of any rent to any such grantor or 
conusor, before notice shall be given to him of such grant 
by the conusee or grantee. The learned judge was of opi¬ 
nion that this was not sufficient notice of the title of 
these plaintiffs, and thereupon directed a nonsuit. This 
was moved in the last term to be set aside, on the ground 

that 
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tliat notice of the title of Wilkinsortf the cestui que 
trusty was sufficient to enable his trustees, who held the 
legal title on his behalf, to sue the defendant as their 
tenant, without attornment. 


1812. 

Lumlbt 

against 

Hososon. 


Topping and Hullock shewed cause. Before the stat. 
4 Ann, c. i6. s, 9. no action for use and occupation 
could have been maintained against the tenant of the 
land, without an attornment; and though that act dis¬ 
penses with the attornment after a conveyance, yet it 
provides (/. 1 o.) that the tenant shall not be prejudiced 
by payment of his rent to the original landlord before 
notice of the title of the grantee or cdnusee. Now 
that must mean notice of the legal title, which alone is 
capable of being enforced at law; notice of the title of 
the plaintiffs on the record; a notice therefore by Wil-- 
iinson, who was only the cestui que trust, does not sa¬ 
tisfy the statute; and was no notice of the title of the 
plaintiffs. 

Ho/royd, contr^, contended that notice of the title of the 
beneficial owner of the land was sufficient, after which 
the tenant paid over the rent to his original landlord at 
his peril. This was a mere contrivance between the de¬ 
fendant and his first landlord to deprive Wilkinson of his 
rent. If after such notice of WiMnsori^ title, in the 
presence of the trustees, the defendant had paid his rent 
to Wilkinson^ it would have been good against the trus¬ 
tees : as in Gree v. Nolle (a), the entry of the Cestui que 
trust was held sufficient to avoid the statute of limita¬ 
tions. \Bayley^ J. The entry of an agent would be suf- 

(«) 1 Li, Ray. 7*6. 


ficient; 
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ficietit; and they considered the cestui que trust as an 
agent.] Here the tenant had notice of every thing 
which the act intended he should have, to guard against 
surprise j but he disregarded the warning, and wrong¬ 
fully paid ovef the rent, as before, to his original 
landlord. 


Lord Ellenborough, C. J. On consideration of the 
words of the statute, I think that the tenant, after the 
notice he received, should have withheld the payment 
of his rent to the original landlord, and paid it over 
either to the cestui que trust or to his trustees. The 
statute says that no attornment in these cases shall be 
necessary *, but it provides. that the tenant shall not be 
prejudiced before notice given to him of the new 
grant or conusance made to the grantee or conusee. 
Then has such notice been given in this case ? He cer¬ 
tainly had notice, in the presence of the trustees, that 
the cestui que trust had a good title; and if after that 
he had paid the rent to him, such payment would have 
been good against the plaintiffs on the record, who arc 
his trustees, and the inconvenience meant to be guarded 
against by the statute would have been obviated. 

Grose, J. The defendant had notice enough to put 
him upon his guard; after which he paid the rent at his 
peril to the original landlord. 

Lb Blanc, J. The proviso was only introduced into 
the statute in order to prevent the tenant from being 
drawn in to pay rent to the (original landlord before 
notice: but here he had previtnis nodee of the title of 

the 
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the cestui que trust, after which it was his duty to have 
seen to whom the surrender had been made. 

Bayley, J. The statute enables the action for use 
and occupation to be brought without attornment of 
the tenant; but it provides that the tenant shall not be 
prejudiced by paying his rent over to the old landlord 
without notice given to him of the title of the grantee 
or conusee j but in order to bring him within that pro¬ 
tection he must have made the payment without notice 
that the old landlord had conveyed away his estate; for 
after notice of such a conveyance, which the defendant 
received, it is a fraud to continue paying his rent to the 
old landlord. 

Rule absolute. 


18 ; 2. 


Lumlet 

against 

Hodgscn. 


Foiister and Others against Jutldisou and Kim¬ 
berley. 


Saturday, 
June 6th. 


^ I^HIS was an action upon a bill of exchange for 50/., The holders of 
dated the i6th June 1810, drawn by the defendants change havfng 
on 7 . Losb, payable at two months after date to the it for 

order of the defendants ; which was accepted by Losh, acceptor witii- 
and indorsed by the defendants to the plaintiffs, who regular notice 
presented it for payment on the 18th of August^ which ^!hedMwe«r 

who lived at 

... , a distance, but 

informed them at the same time, that having reason to believe that a friend of the acceptor’s 
would uke it up in a few days, they would, in order to save expense, hold the bill till the 
latter end of the week, unless they heard from the drawers to the contrasy: held that such 
notice gave the holders a remedy upon the bill against the drawers, though no further notice of 
non-payment was given to them at the end of the week: but if the construction of the letter 
bound the plainuiTs to give such further notice at the end of the week, they were only answer¬ 
able for the neglect in tb«r impUed character of i^enu for the drawer^ wtuch they tad taken 
ujion themselves without disturbing their remedy upon the bill itself. 


was 
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was refused; of which the defendants had notice,, and 
by reason of the premises became liable to pay the 
money. The declaration also contained the common 
money counts. At the trial before Wood B., in Cum¬ 
berland, the drawing, indorsement, and acceptance of the 
bill, were duly proved; and further, that when it was 
presented for payment to Losh, the acceptor, at Car- 
lisle, where the plaintiffs, who were bankers, also lived, 
which was on Saturday the iSth of August, (the bill 
becoming due on the next day, Sunday,) Losh told the 
plaintiffs that he was not able to pay it, but wished 
them to keep it a week and he should be able to pay it. 
The plaintiffs on the same day wrote to the defendants, 
who lived at Birmingham, this letter: ** Carlisle, i8th 
August 1810. Gentlemen, Losh*s acceptance to you 
for 50/. was noted for non-payment to-day, but we 
have reason to believe that a friend of his will ad¬ 
vance the money for him in a few days. We shall there¬ 
fore hold the bill till the latter end the week, without 
putting any more expense upon it, unless we hear from 
you to the contrary. (Signed) Forster and Co,” It 
was further proved that about the 17th of October an 
agent of the plaintiffs, (having before called on the 13th) 
presented the bill for payment to the defendant Kim- 
berley at Birmingham, who said that furdison was gone 
upon a journey, and would be at Carlisle soon, and 
would call and settle the bill: after which it was sent 
back to the plaintiffs at Carlisle: and on the ad of De¬ 
cember, Jurdison, being in company with Losh at Car¬ 
lisle, said that he had been taken on account of Losh*s 
stock, who could not lift (>. e. pay) the bill: that he 
(Jturdison) was afraid of being arrested; and had pro¬ 
vided money to lift it with if he should be arrested. It 


7 


was 
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was objected by the defendant’s counsel, that it was in¬ 
cumbent on the plaintiffs to have given the defendants 
notice that the acceptor had not taken up the bill at the 
latter end of the week^ mentioned in their letter, as the 
time to which they would hold it i whereas they had not 
given any evidence of such notice till the 13th of Oc¬ 
tober following: by which laches it was contended that 
the defendants were discharged, and that the subsequent 
evidence di I not prove a waver of want of notice, or 
any promise to pay the bill. The learned Judge was of 
opinion that the defendants were discharged by the 
laches of the plaintiffs in not giving them notice at the 
end of the week, mentioned in their letter, that the bill 
was not paid ; but left it to the jury to say whether they 
inferred from the conversation with the defendants that 
they had waved the want of notice, and again under¬ 
taken to pay the bill; in which case they should find 
for the plaintiffs, otherwise for the defendants; and the 
jury found a verdict for the defendants. This question 
was again discussed upon a role for a new trial, which 
was obtained by Perk in last Michaelmas term; against 
which 

Topping and Walker now shewed cause; and admit¬ 
ting that as no answer had been returned by the defen¬ 
dants to the letter of the plaintiila, giving notice of the 
dishonour, but informing the defendants that for the 
chance of payment from a friend of the acceptor's, they 
would hold the bill till the latter end of the week, unless 
they heard to the contrary; that was to be taken as 
an assent by the defendants that the plaintiffs should keep 
the bill for that time; yet they contended that the effect 

of 
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of such postponement was no more than a prolongation 
of the time that the bill had to run; and therefore it 
was incumbent on the plaintiffs at the latter end of the 
week to give fresh notice of the new default to the de¬ 
fendants; without which they had fair reason to con¬ 
clude that it had been taken up by Losh. Wherever 
certain notice of a fact is necessary, and the first notice 
is not absolute in its terms, reason points out that a 
second notice is necessary to be given. By not hear¬ 
ing again, the defendants were deluded into security 
that the bill had been paid, which prevented them 
from taking the necessary steps against the acceptor: 
and the waver of notice, if necessary, was negatived by 
the jury.' 

Park and Holroyd^ contrk, were stopped by the Court. 

Lord Ellenborough, C. J. The question in this 
case is a question of law, whether the holders of a 
bill of exchange, who upon the dishonour of it by the 
acceptor had a right of action vested in them at tl^ 
time absolutely against the drawers, meant to devest 
themselves of that right by the letter of the i8th of 
August. They therein say in effect, we give you notice 
of the dishonour; but as we have reason to believe that 
by holding back the bill in our hands for a few days 
longer, till the latter end of the current week, we may 
be able to get the money and save you further ex¬ 
pense, we shall do so, unless we hear from you to the 
contrary. Then have they not done every thing which 
was incumbent upon them to do? By that letter they 
took on themselves an agency on behalf of the de¬ 
fendants 
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fendants to get payment; and if these can shew that 
they had been damnified by not receiving any further 
notice from the plaintiffs till the law will give 

them a remedy against the plaintiffs so acting in 
their character of agents for the defendants. It there> 
fbxe appears to me that the learned Judge went further 
in his direction to the jury than he need have done. 
The plaintiffs did every thing necessary to give them¬ 
selves a title under the bill: they gave notice of its 
dishonour, which is all that the law-merchant bound 
them to do, in order to give them a remedy on the bill; 
and that which they did afterwards was merely in their 
character of agents: in that character they continued 
to hold it for the defendants; and if by their negligence 
as agents the defendants were injured, they have their 
remedy by an action for such neglect, upon the im¬ 
plied assumpsit in the letter, if it will bear such a 
construction. 

The other Judges concurred; and Bayleyj J. added 
that after the notice received by the defendants, they 
were bound to look after Losh, 

Rule absolute. 
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Dickinson against R. Bowes, Thomas Kay, 

and Others. 


payment of « 
prombsory 
note, made 
payable at a 
certain place 
named in it, 
must be de> 
manded there 
before the 
makers can be 
sued on it. But 
upon such de¬ 
mand proved 
in an action by 
the holder 
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HIS was an action on 56 promissory notes of the 
defendants, payable to bearer, for one guinea each. 
One of the defendants, sued by the name of Thomas Kay, 
(whose real name was John Key, commonly pronounced 
Kay,) suffered judgment by default: and at the trial of 
the cause, at the assizes in CunAerland, before Wood B., 
against the others, who had pleaded the general issue, it 
WAS objected, on proof of that fact, that the plaintiff was 
not entitled to recover, because the defending mrtnerS 

against the . , , , 

makers, it is no never had such a person as Thos. Kay z partner with 

them. The plaintiff, in answer, entered into proof tp shew 


plaintiff’s it 
covery that one 
of the makers, 
whose real 
name was Join 
Xty (who had 
aumred judg¬ 
ment by de¬ 
fault,) was sued 
on the joint 
prombe by the 
name of ^ioj. 

Xayt it being 
proved that the 
Kal person had 
been served 
with the pro¬ 
cess, though 
under a mi»> 
taken Christian 
name; and the 
variance be¬ 
tween Kty and Kay, and not with ^ohn Key. The learned Judge, how- 

Kay, which ^ t 

were sounded ever, was of opinion that the misnomer was no objec* 

mawiaT* being proved that the real partner had been sued 

There h»d also jj|jj gerved with the process, though under a mistaken 

payment on the christion namo) and that the variance between Key and 
nMes duly pre- ^ 

senied. Kay 


that the real person intended to be sued, and who was 
actually served with the process, though misnamed, was 
John Key, one of the partners with the other defendants 
in the firm called the Workington Bank, who had signed 
the notes j and further shewed that another of the de~ 
fendants, who was attorney for the rest, had declared 
that Dickinson had brought an action and made a blun* 
dcr in proceeding against Jedjn Key by the name of Thos, 
Kay. It was still, however, objected for the defendants, 
that a plea in abatement was not necessary in this case; 
and that the plaintiff, to sustain this action, must shew a 
joint promise made by the other defendants with Thomas 
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K(^ was immaterial. Then another question arose upon 
the notes, which were in this form: 

ff^erkington Bank, 3d July 1 809. 
One Guinea. On demand I promise to pay at the Bank-- 
ing bouse here to R, W., or bearer, the sum of i/. ix. od, 
value received. 

•* For Bowes, Hodgsons, Key, and Co. 

“ y, Hodgsond* 

Thirty-two of these notes were presented at the banking- 
house at JForiington, and 5/. 3d. paid on each guinea in 
part discharge of the notes; and therefore if the first 
mentioned objection were not well founded, the plaintiiF 
was entitled to recover the remainder of the money due 
on those notes. But as to the rest, it was objected that 
the plaintiflp could not recover on them, not having been 
presented for payment at the place where they were made 
payable. It was said in answer, that as presentment 
was not alleged in the declaration (a), it was not necessary 
to prove it} and further, that the defendants should 
have pleaded that they were ready to pay at the place, as 
in a case of tender. The learned Judge said that the ob¬ 
jection appeared upon the record; but to prevent a pre¬ 
sumption of presentment after verdict, he held that the 
place of payment being embodied in the note was of the 
essence of the contract, as much as the time; and that 
the plaintiff was not entitled to recover on the unpre¬ 
sented notes, for want of, a presentment at the appointed 
place. But he reserved both the points for the consider¬ 
ation of the Court, and the verdict was to be entered 
accordingly. 

(«) The form of the count urat the aame a$ in the iim part of the count 
•tatci in the next case. 

The 
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n'i 

' IB 12. The last point was accordingly moved in the last 
term, by Park (with lAttUdale) for the defendants} and 

DtCKlNSON * ^ . 

agaimt Topping and Courtenay jun., now appeared for the plain- 
snd'^i^^s. tilF: but the Court did not think it necessary to hear 
any argument. 

LordELLENBOROUGH, C. J. Said that it had been already 
decided upon demurrer (a) that if the particular place 
of payment be embodied in the note, it was part of the 
condition on which it was made payable that it should 
be presented for payment at that place. 

The Court therefore directed the verdict to be entered 
for 25/. 4J., the residue of the sum due upon the notes 
which had been presented at the banking-house at Work¬ 
ington g for which they were of opinion that the plaintiff 
was entitled to recover (b). 

(a) Vide SaunJenon v. Bowes, 14 East. 5C0. ( 5 ) Sec the next case. 


kn/tti' Howe against Bowes and Others («). 


Thought where 
a promissory 
note is made 
payable at a 
particular place, 
a demand of 
payment must 
be made there, 
in order to give 
the holder a 
cause of action; 
yet if the 
makers (who 
had become in- 


ripHE plaintiff declared in assumpsit, as the holder of 
a promissory note made by the defendants on the 
2d of "January 1809, at Workington Banky that is, at 
Fenrith in the county of Cumberland, whereby the de¬ 
fendants then and there promised on demand to pay to 
6ne R.W, ox bearer there, that is to say, at Workington 
Sank aforesaid, five guineas, value received: which note 
Was afterwards, and before payment of the sum therein 


wlvent) shut up ^ 

and abandon their shop, that is evidence of a declaration to all the world of their refusal to 
pay their notea there. 


(«} See the last case. 


specified 
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specified, duly assigned and delivered to the plaintilF, by 
which he became the bearer thereof, and entitled to the 
said sum therein specified: of vidiich premises the de¬ 
fendants afterwards had notice, and by means thereof, 
and by force of the statute, became liable to pay the 
said^sum, &c. when they should be thereunto afterwards 
requested; and being so liable, in consideration thereof 
afterwards promised the plaintiff to pay him, &c. when 
they should be thereunto afterwards requested. And 
then the plaintiff averred that after the making of the 
note, and before the exhibiting of his bill against the de¬ 
fendants in this behalf, “ they became insolvent, and 
then and from thenceforth^ until and at the time of the 
exhibiting of the bill aforesaid^ ceased and wholly declined 
and refused to pay at Workington Bank aforesaid^ the sum 
or sums of money specified in any note or notes issued by 
them from such bank, to wit, at Penrith aforesaid, 
&c. There were other similar counts upon other notes 
of the same bank, and also a count for money had and 
received, and another upon an account stated; to all 
which the general issue was pleaded. 

At the trial before Wood B., in Cumberlandt the plaintiff 
proved the notes, and also, in the opinion of the learned 
Judge, the allegation in the declaration, in excuse of the 
non-presentation of the notes at the bank, that the defend¬ 
ants became insolvent, and‘before and until the exhibiting 
of the bill declined and refused to pay them at the Working- 
ton Bank; [which proof was now stated to be that the shop 
was shut up, and that no payments were made there for 
some time before the action brought: but there was no 
proof of these particular notes having been presented 
there for payment.] This point was left to the jury, 
Vot. XVI. I who 


1812. 


Hows 

againtt 

Bowxs. 
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1812. 


Howe 

against 

Bowes. 


who found the fact as alleged, and gave a verdict for the 
plaintiiF for 30/. px., subject to two points of law ap¬ 
pearing on the record; ist. Whether a presentment at 
the appointed place was necessary: and if necessary, 
2dly, Whether insolvency, as alleged in the declaration 
and found, is a sufficient excuse for non-preferment at 
the place ? 

Park [with Littledale\ moved in last Michaelmas term 
to set aside the verdict as contrary to the evidence, and 
against law; and Topping and Courtenay jun. now op¬ 
posed the rule nisi then granted. The latter urged that 
the objection was rather matter of law upon demurrer, 
than upon a motion for a new trial; the jury having, 
with the approbation of the learned Judge at the trial, 
found the truth of the fact alleged, that the defendants, 
after they became insolvent, had ceased' and wholly de¬ 
clined and refused to pay any of their notes (including 
the notes in question) at their bank at Workington, If 
(as the fact was now asserted to be) the house was shut 
up and abandoned by them, it was nugatory to present 
the notes for payment there, and it was equivalent to a 
declaration by them that there was no necessity to make 
such presentation, as the notes, if presented, would not 
be paid. The defendants’ counsel, on the other hand, 
denied that there was any evidence given of an applica¬ 
tion for payment and refusal of the notes in question, 
which they contended to be necessary, but only general 
proof of insolvency of the defendants, which was not 
sufficient; and they requested the Court to refer to the 
learned Judge for a more particular statement of the evi¬ 
dence on this point from his notes. 


Lord 
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Lord Ellenborough, C. J. observed, that the mere 
allegation of insolveney, as an excuse for not presenting 
the notes for payment at the place, would be impertinent *, 
but in this case the allegation (the truth of which, as re¬ 
ported by the learned Judge, was left to the jury and 
found by them) went further, that the defendants had 
ceased and wholly declined and refused payment of any 
of their notes at the place, llow then can the question 
arise ? The shutting up of the house might be con¬ 
sidered as a refusal to pay the notes there. 

Park then urged that if the Court should refuse a new 
trial on the ground that the question appeared on the 
record, they would grant the defendants a rule nisi for 
arresting the judgment. 

Bayley, J. Here is a general allegation on the record 
of a refusal to pay at the place, which is found by the 
verdict. 

Lord Ellenborough, C. J. As it is not disputed 
that the banking shop was shut up, and that any demand 
of payment which could have been made there would 
have been wholly inaudible, that is substantially a refusal 
to pay their notes to all the world. Therefore, unless 
for our own satisfaction as to the fact, we shall wish to 
refer to the Judge’s notes, the rule will stand discharged. 

No further mention of the case was made in court. 


I 2 


1812 . 


Howe 

against 

Bowks, 


Beaty 



CASES IN TRINITY TERM, 


1812. 


Saturday, 
June 6ch. 


Beatv against Gibbons. 


Where the out- jN trespass for taking a quantity of manure and 
fud covenanted dung, the goods of the plaintiff, to which the de- 
lor'd tokavc fendant pleaded not guilty, the plaintiff, at the trial be- 
JFood, B., in Cumberland, shewed that he had recently 
on^thy'arm before the cause of action quitted a farm, which he had 

the in-coming occupied Under the lease after-mentioned, and which was 

luSirto tenanted by the defendant, who had succeeded him. 

made by ccr- That the plaintiff had left five dunghills on the farm, 

the effect of part of which had been taken away and used by the de¬ 
ls to give the fendant, without any satisfaction previously made to the 

nantTright'of pi^intiff. The defence set up was that the dung had 

on-stand for {jggj^ |gft upon the farm when the plaintiff quitted it, 

his manure * ^ ^ * 

upon the farm; pursuant to a covcnatit in his lease ; and the fact of its 
8ion*o/anTpro- having becn left on the farm when the plaintiff quitted 
perty in it re- pfovcd. Thc covcnaiit referred to was contained 

mams in him » 

in the mean jn an indenture of the ad of July 1705, whereby Sir 

time; and ^ ^ . .m r 

therefore if the James Graham demised the farm to the plaintiff from 
iiant removr Candlemas 1795, so far as respected the land, &c., and 
fore'^uch^'^iua- Lady-day in the said year, so far as respected the 
tion, he. is an- housdis and buildings, for 15 years then next ensuing the 

sweralile to the . r . • . . . - 

out-gone te- rcspcctive terms, at the yearly rent of 110/. payable half- 
iiant in trespass, yg^^jy W'hitsuntide and Lammas* And the plaintiff 

(inter alia) covenanted with his landlord to consume and 
expend upon the demised premises all the hay and straw 
which should grow thereon, and the dung and compost 
therefrom arising should lay upon and bestow in manur¬ 
ing and improving the demised premises, and at the end 
or expiration of the said term should sell and dispose of all 
such dung and compost as should then be upon the premises 


in-coming te¬ 
nant remove 
and use it be¬ 
fore iuch valua¬ 
tion, he. is an¬ 
swerable to the 
out-gone te¬ 
nant in trespass. 
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to the said Sir James Graham, or to the succeeding tenant, 
the value thereof to be paid and determined by the fore¬ 
man and any two of the jury of the said manor for the 
time being •, one of the jurymen to be named by the land¬ 
lord, and the other by the tenant; and failing thereof, 
both jurymen shall be named by tlie foreman of tlie jury 
for the time being; or by any other general rule to be 
established by any by-law that shall be made in the court 
of the said manor during the said demised term; such by¬ 
law being approved by a majority of the jury. The learned 
Judge being of opinion that the legal possession of the 
manure being in the defendant, the present tenant, the 
plaintiff, could not maintain trespass for taking it, but must 
sue for the price of it cither upon the covenant, or as for 
goods sold 5 and therefore nonsuited the plaintiff. \ 
rule nisi having been obtained by Holrcyd in last Michael¬ 
mas term for setting aside the nonsuit j 

Scarlett, (who was with Path,') now shewed cause 
against it, and contended that the plaintiff had no such 
legal possession of the manure, which by his covenant he 
was obliged to leave on the farm for the use of the in¬ 
coming tenant, as would enable him to maintain trespass 
for it against such in-coming tenant, who had possessed 
himself of it. The plaintiff had no right to take it away* 
but only to the value of it, to be ascertained in a certain 
way. The covenant is with the landlord, and if the land¬ 
lord have not complied with it, the plaintiff's remedy- 
lies against him. 

Topping and Holroydf contra, were stopped by the 
Court. 


m 
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Lord 
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against 


Lord Ellenborough, C. J. The out-going tenant 
being bound by his covenant not to carry away the dung, 
which was his property, from off the premises, but to 
sell it to the in-coming tenant for a price to be ascertained 
in a certain manner, the effect of the covenant is that he 
must in the mean time have a right of on-stand on the 
farm for it till he can sell it to the in-coming tenant; and 
th^property must remain in him, to enable him to sell 
it. Therefore he had such a continuing possession of 
and property in it, as enabled him to maintain the action 
of trespass for the taking of it by the in-coming tenant 
before it was sold. The covenant in question must 
be construed cum sociis, 


The other Judges concurred; and Baykyy]. added that 
the in-coming tenant had no right to use the dung, with¬ 
out the plaintiff’s consent, till it was paid for. 

Rule absolute. 


Wednesday, xiic KiNG agatfist Thc Inhabitants of Leek 

Junt lOtl'i. ^ 

WOOTTON. 


The settlement 
of a son, com¬ 
ing into a pa¬ 
lish with his 
father under a 
certificate, as 
part of the 
father’s family, 
not having be¬ 
fore gained any 
settlement of 
his own, shifts 
with the settle¬ 
ment of the 
father in the 
certificated 
parish, though 
such son were 
yarned in titc 
fcrtificatc. 


^I^WO justices removed Joseph Bromivichy his wife, and 
three children by name, from Leek Wootton to Mil~ 
vertont both in the county of Warivick, The order was 
in the usual form, that the paupers had come to inhabit 
in Woottofif and were chargeable to that parish, not having 
gained a legal settlement there. The sessions on appeal 
quashed the order, and stated the following case for the 
opinion of the Court. 

Some time before and at the time of making the order 
of removal, Joseph Bromwich and his family resided in the 

city 

6 
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city of Coventry, within which the removing magistrates 
had no jurisdiction; but he had applied to the overseers 
of the parish of Leek Wootton for relief before the order 
was made. In April 1790 Alichael Bromnvich, the father 
of the pauper Joseph, being resident in Leek Wootton, went ' 
from thence with his family, of which the pauper was 
one, to reside with his (^Michael*s) father Joseph Brom~ 
ivich at ALilverton, who rented a tenement there at a rent 
of 6l,z-ye2ix; but the same was of the yearly value of 
10/. He had no lease thereof, but was tenant from year 
to year. He made a will, and dying in May following, 
devised his interest in this tenement to his son Michael, 
and appointed him his executor. Michael continued in 
possession and remained in this tenement many years, and 
paid the last rent due from his father as his executor. 
In 1791* and while he was in possession of the tenement, 
Michael applied to Leek Wootton for, and the parish officers 
there granted a certificate, by which they acknowledged 
him, his wife, Joseph (the pauper) and several other chil¬ 
dren by name, to be their inhabitants and legally settled 
in their parish of Wootton. Joseph was then about 12 years 
of age, and continued to reside at Milverton with his fa¬ 
ther on this tenement five years after the death of Joseph 
Bromwich the elder, but never gained any s«ttlement in 
his own right. 

Reader and Morice, in support of the order of sessions, 
argued, first, upon the merits, that though Michael, the 
father of the pauper Joseph, gained a settlement in Mil¬ 
verton subsequent to the certificate granted to him and 
his family from Leek Wootton parish, by reason of his 
occupying the tenement in Milverton of 10/. a-year in 
value, (which is one of the modes by which a certificated 

person 
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person may gain a settlement in the certificated pjunsh) \ 
yet that the pauper Joseph his son could not gain a deri¬ 
vative settlement from his father in the same parish* in¬ 
asmuch as he (the son) was expressly named in the 
certificate, and therefore resided under it suo jure, and 
not merely as part of his father’s family, under that gene¬ 
ral description; which distinguished this from most of 
the cases upon the subject, such as Rex v. Hampton (a), 
Rex V. Heath (b), and Rex v. Mortlake (f), in neither of 
which the derivative settlement was held to be gained, 
because the pauper was not named in the certificate ex¬ 
cept under the general description of the father’s family. 
And they particularly relied on Rex v. Testerton (d), and 
Rex V. Bath Easton (e), as in point; the former of which 
was distinguished from The King v. Darlington {f), be¬ 
cause the children were named in the certificate. iLe 
Blanc, J. Is it meant to be contended that the child of 
a certificated man could be removed from his father’s 
family, because he was named in the certificate ?] It is 
a necessary consequence of the cases decided; and this 
very point was pressed upon Lord Kenyon in Rex v. Dar- 
Hngton, They argued further from the terms of the stat. 
9 & 10 W. 3. c. II. that no person who shall come into 
any parish by virtue of a certificate shall gain a settlement 
there by any act whatever, unless he or they shall take a 
lease of a tenement of 10/. a-year, or execute an annual 
office in the parish. This excludes any other method of 
obtaining a settlement, and consequently excludes a de¬ 
rivative settlement. [Lord Ellenhorough, C. J. That sta¬ 
tute recites the former act of the 8 & 9 W. 3. c, 30. 

(a) 5 T/m Rep, a66. (<) Ibid. 583. («) 6 JKa//, 397. 

tfy S Term Rep, 858. (0 8 Term Rep, 446. 

(/) 4 Term Rep. 797. 

8 which 
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which mentions the person coming into the parish wiih 
his or her family. The certificate^ act does not require 
the names of the children forming part of the family to 
be introduced into the certificate, though it may znswer 
a convenient purpose by identifying them more easily 
afterwards.] The certificate operates upon each person 
named in it, as if he had been the only person certified. 
The case of The King v. Coldashton («), which seems to 
bear the other way, was long antecedent to The King v» 
Testerton^ and so far as it may be deemed contrary to, was 
overruled by the latter. In the former case, the child 
who was deemed to have acquired a derivative settle¬ 
ment was indeed named in the certificate; but it was 
within the age of nurture; whereas here the child was 
12 years old at the time, and capable of gaining a settle¬ 
ment in his own right. Another objection was made to 
the order in this case, that the paupers removed were 
not inhabiting at the time in the parish which procured 
the order: but it was observed that no such objection 
was made before the sessions; and the Court afterwards 
considered that to be a suflicient answer. 

Park and Reynolds, contra, relied principally on -the 
cases of The King v. Coldashton (a), and The King v. Ded^ 
dington (b), as ruling rhe present; which they observed 
had been overlooked in The King v. Testerton, and R. v. 
Bath Easton, and diminished their authority. R. v. Ded- 
dington was the case of a derivative settlement acquired 
by purchase in the certificated parish, though such a 
mode of acquiring a settlement is not named in the cer¬ 
tificate act; but the Court thought that a derivative 

(a) liurff S . Ct 444« ( h ) Bure , S * €• 

settle- 
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settlement might be acquired by the children of the pur^ 
chaser, though named in the certificate. The act having 
made no distinction between children named and those 
not named in the certificate, the Court will not make 
any, where the authorities are at least balancing. They 
also objected that there was no new taking of a lease of 
the tenement after the grant of the certificate as ret^ired 
by the stat. i) Sc iq W. 3. But Le Blancy J. referred to 
The King v. Findern (a), where the Court held that that 
was immaterial. 


Lord Ellenborough, C. J. Where there are con¬ 
flicting decisions upon the construction of a statute, the 
Court must refer to that which is and ought to be the 
source of all such decisions, that is, the words of the 
statute itself. Some cases have been cited upon this 
occasion which are certainly of great weight, but which 
are in contradiction to the prior cases of Coldashton and 
Deddingtons and therefore the Court are obliged to refer 
to the fountain-head of all, the statute, to see which 
of them most corresponds with the words of it; and upon 
the best consideration I think that the cases of Coldashton 
and Deddington range more strictly within the words of 
the stat. 8 & 9 IT. 3. c. 30. and ^ Sc 10 W. c. ji. The 
second of these statutes recites the former, which em¬ 
powers the granting of such certificates to provide for 
the person mentioned in the certificate, with his or her 
family j and the legislature evidently meant that the cer¬ 
tificate should be entire to protect the pater.familias and 
his family, whether named or not; and the naming of 
any of the family is mere matter of convenience, in order 


( a ) % Camt . 583. and 446. 


the 
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the more easily to identify them, but is not directed to 
be done by the legislature, nor are any powers taken 
away from or given to such children on account of their 
being named or not named in the certificate. The stat. 
S 8 c g W. 2 - says that when any person coming to inhabit 
and reside in any parish shall at the same time bring and 
deliver a certificate to the parish officers, thereby owning 
the person or persons mentioned in the certificate to be 
an inhabitant or inhabitants of the parish certifying} 
every such certificate shall oblige the parish to provide 
for ^/je persofi mentioned in the certificate, together with 
his or her family^ when chargeable. Now the person to 
be named in the certificate is the pater-familias, with his 
family, if he happen to have any ; and then, and not 
before, it shall be lawful for any such person and his or 
her children, &c. to be removed. I am aware that the 
word such is not in the enacting part of the clause ; but 
I think it must to complete the sense be incorporated 
there, being in the antecedent part of the statute. The 
scope and object of the act was to protect the residence 
of a father or mother coming with their family into 
another parish, without casting a burthen upon it, or 
enabling them to gain a settlement there except in the 
two ways mentioned. There is nothing in the act which 
requires the nomination of the constituent parts of their 
family, and it is mere artificial reasoning which makes 
the distinction between such of the children as are and 
such as are not named in the certificate} 9 distinction 
which the act itself docs not make. Then as the child, 
though named, was still to be considered only as a con¬ 
stituent part of the family, it brings it to the question. 
Whether he was ousted of his derivative settlement from 
t’kc father? Upon that poiot I tlunk that the language 

of 
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of Lord Mansjield is founded in reason, and not opposed 
by the act, that the children of all parents must have 
the settlement of the father until they acquire another for 
themselves. I think therefore that the pauper in this 
case, continuing part of his father’s family at the time, 
derived the settlement from him, and w^as not re¬ 
pelled from it by the circumstance of being named in 
the certificate. 

Grose, J. agreed. 

4 

Le Blanc, J. The sessions have sent tlus case for the 
opinion of the Court upon the question. Whether the 
pauper acquired a derivative settlement from his father ? 
We must therefore take it that the son came into the 
certificated parish as part of his father’s family, never 
having gained a settlement in his own right; though 
that is not stated in the case. Then coming into the 
parish as part of his father’s family under the certificate, 
with only a derivative settlement from his father, the 
question is whether, while he continued part of his fa¬ 
ther’s family, a settlement gained by his father there will 
not also be communicated to the son *, whether the settle¬ 
ment of the son will not also shift with that of the fa¬ 
ther ? The cases of Testerton and Bath Easton have not 
decided that the son, coming into a parish and continu¬ 
ing as part of his father’s family under a certificate, is not 
capable of having his derivative settlement shift witli his 
father’s settlement; they only decided that a child named 
in the certificate so far stood in a different situation from 
that of a cluld who was not named, as that the settle¬ 
ment of a son so named, who had ceased to be part of 
the father’s family, should not shift with that of his fa¬ 
ther. 
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ther. Now here the son had gained no settlement of his 
own at the time, but was living with the father as part 
of his family; and the cases of Coldashton and Deddington 
have decided that the settlement of a son so circum¬ 
stanced, though named in the certificate, shall vary 
with the subsequent settlement of the father *, and that 
if he come into the parish as part of the father’s family 
with a certificate, his being named in it docs not prevent 
the shifting of his settlement with his father’s. This 
case therefore is distinguishable from those of Testerton 
and Bath Easton* 


1812. 
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BiYLEY, J. The true construction of the certificate act 
seems to be that a pauper having an independent settle¬ 
ment of his ov/n, and not merely a derivative settlement 
from the father, shall not, if named in the certificate, 
gain a settlement in the certificated parish, except in one 
or other of the ways permitted to the father himself; 
but if the child come into the parish under the certifi¬ 
cate with his father, having only a derivative settlement 
from the father, what is there to prevent his settlement 
shifting with that of his father, as in other cases ? The 
act docs not cay it shall not; and the cases say that 
though named in the certificate he shall be treated as 
part of his father’s family, and his settlement shift with 
his father’s. It is said indeed that by the words of the 
act, the settlement of a certificated person can only be 
acquired in tlie certificated parish by two modes, and 
that this is not one of them. But I think the fallacy of 
the argument is this, that the children do not come into 
the parish under the certificate suo jure, but only as part 
of the father’s family and under his protection. The 
cases of Coldashton and Deddington have decided this 

point. 
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tants of 
Leek Woot- 

TON. 


point. And if this were not the true construction, this 
inconvenience would follow, that however young the 
children might be coming with their father into the 
parish with a certificate naming them, if the father 
gained a new settlement there, he would be settled in 
one parish, and the children in another. 

Order of Sessions quashed. 


SatwHay, 
June 13th. 

The taking of 
a tenement 
which, by hav¬ 
ing been crop¬ 
ped by the 
landlord with 
clover and grass 
seeds, when let 
to the tenant, 
was worth lol. 
a-year, but 
without that 
circumstance 
would have 
been of much 
less annual 
value, will 
confer a settle¬ 
ment. 


The King against The Inhabitants of Puelev. 

JIICHARD fiMMONS, Ann his wife, and his six 
children, were removed by the order of two justices 
from the liberty of Woodley and Sandford to the parish of 
Purley, both in the Cbunty of Berks; and the sessions on 
appeal confirmed the order, subject to the oipinion of this 
Court on the following case. 

The pauper, Richard Etnmonsy having been legally 
settled in Parley from Michaelmas 1808 to Michaelmas 
1809, occupied a cottage and garden in the liberty of 
Woodley and Bandfordy in the parish of Sonningy in the 
county of Berksy as tenant from year to year; and which 
cottage and garden was of the annual value of 4/. He 
also held a piece of land in the parish of Tilehurst in the 
same county, for one year from Michaelmas 1808 until 
Michaelmas 1809, at the rent of 61 . i or. for that year. 
It had been cropped by the landlord with clover and grass 
seeds previously to letting thereof to the pauper, and in 
consequence of its being so cropped it was worth 61 .10s. for 
that year; but had it not been so cropped by the landlord, 
it would have been worth only ^l. $s. per year. The pau¬ 
per, during the whole of the said year from Michaelmas 
1808 to Michaelmas 1809, resided on his said cottage and 
garden in riie liberty of Woodley and Sandford, 


W, E, 



IN THE Fifty-second Year op GEORGE III. 


127 


W. E. Taunton endeavoured to support the order of 
sessions, on the ground that the land which the pauper 
held in Tilehurst was only of the accidental value of so 
much as, with the rest, amounted to lo/. a-year, during 
the period that he had it *, that is, made so much by the 
labour and property of another bestowed on it} whereas 
in order to confer a settlement, the taking should be of a 
tenement which is communibus annis of that value. 
That in fact the pauper did no more than purchase of the 
landlord the value of the crop. 

Lord Ellenborough, C. J. He occupied a tenement 
which, during that year, was in fact of the value of lo/.: 
how it became of that value is immaterial: it might 
have happened that the crop was worth more in that 
year. 

Per Curiamy Both Orders quashed. 

Abbott and Burnal were to have opposed the orders. 


The King against The Inhabitants of Holm Saturday, 

^ JuHt 13th. 

East Waver Quarter. 

WO justices by their order removed Jane Andersony A father havitig 
single woman, and her child Mar-j Andersony aged five {*eneme*nt for 
years, from Holm East Waver Quartery in the parish of ^ ’ 

Holm Cultramy to the parish of Aictony both in Cumber^ trust to be let to 
land. The sessions, on appeal, quashed the order as to dauBhter’s”ufej* 
the mother, but confirmed it as to the child, subject to Jber^nts after 
the opimon of thTs Court uf>on the following case, deducting the 

* * w expeiifes. Held 

that by 40 days 

residence thereon by permission of the trustee, after the father's death, she gained a set¬ 
tlement. 



1812. 


The Kino 
againtt 
The Inhabi¬ 
tants of 
PURLEY. 


Jane 
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Holm East 
Waver 
Quarter. 


Jane Anderson^ who was previously settled in Aicton, 
resided with her father Daniel Anderson, who was also 
settled in the same parish, upon an estate in the removant 
township, which he had purchased for less than 30/., and 
continued to reside with him till his death. The father 
died leaving a will, by which he devised this estate, con¬ 
sisting of a cottage and land, under the annual value of 
10/., to a trustee, in trust, after his death, to let the same 
to farm during the natural life of his daughter, Jane An¬ 
derson, the pauper, and to pay her the rents thereof (after 
deducting the expenses) during her life; and after her 
death, in trust to and for the use of his right heirs.. The 
pauper Jane Anderson continued to reside upon the pre¬ 
mises for more than 40 days after the death of her father 
in the removant township; the trustee ne^r having in¬ 
terfered. The question was whether Jane Anderson had 
such an estate in the premises, as to gain a settlement by 
her residence thereon for more than 40 days after her 
father’s death. 


P. Courtenay argued for the settlement in Holm East 
Waver Quarter, that it was not necessary to have the 
legal title in an estate to gain a settlement in the parish, 
but an equitable title was sufficient; and cited Rex v. 
CJfchurch (a). The Court said that the same point had 
been ruled in a later case. 


Fell, contra, said that, without meaning to disturb 
The King v. Offchurch, or Rex v. Coldashton (h), or Rex 
V. Horsley (c), the cases were not to be understood as 
going further than this, that when a party has an exclu- 


(«) 8 East, 40 s • 
sive 


(a) 3 Term Etfi, 114. 


(^) Burr, S. C, 460. 
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«ive right to enforce the conveyance to him of the legal 
title, such a right coupled with the occupation of the 
property is sufficient to confer a settlement; upon the 
same principle that a settlement may be gained by a sole 
executor (a) before probate, or by a sole next of kin (b) 
before administration granted. Here the pauper only 
occupied as tenant to the trustee of a tenement under the 
annual value of lo/. 


1812. 


The Kino 
agaimt 
The Inhabi* 
tants of ' 
Holm East 
Waver 
Quarter. 


Lord Ellenborough, C. J. This species of settlement 
does not depend upon any term in a statute, but is an 
excepted case in the law, standing upon the rule, that a 
man shall not be removed from his own, while his trus¬ 
tee permits him to occupy it, and from which nobody 
else has a right to remove him. Here the pauper did 
not reside in the character of a tenant, [Fell having ob¬ 
served that she was only entitled to receive the surplus 
rents after deducting the repairs;) his lordship, after 
alluding to the different opinions held in Shapland v. 
Smith, observed that whether the estate here were legal 
or equitable, it was still the pauperis own, and she could 
not be removed from it by an order of justices. 

Orders confirmed. 


(a) Ren V. Slentt 6 Term Rep, 495. (i) Rex v. Owrttiury, last term. 


Hubbard against Biggs. 

TjOLROTD moved for the Master to review his 
taxation of costs; and stated that the first count in 
the declaration was for a false return against the sheriff 
of Wilts, stating that upon an execution against a debtor 
of the plaintiff’s, he had taken goods and chattels suffi- 
VoL. XVI. K cient 


Monday^ 
June IJth. 

Where a noli 
prosequi is en¬ 
tered on any of 
the counts 
in a declara- 
tioa, there is no 
rule for allowing 
costs on s»ich 
counts. 
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dent to levy the whole debt, but that he only levied a 
less sum than the debt, and returned that he had levied 
the smaller sum, which he had paid to the plaintiff, and 
nulla bona ultra. There was a second count to the same 
efiect, with some variations. And a third count upon the 
stat. 5 EHz, for extortion in taking of the plaintiff more 
than he ought to have done for levying the sum which 
he had returned as levied. At the trial the plaintiff had 
agreed to take a verdict for the deficiency of the levy 
upon the first count, and entered a noli prosequi on the 
other counts; and thereupon the Master had only al¬ 
lowed the costs of the first count; but not of the 
others: and 

The Court approved of the taxation, and denied the 
motion (a), 

(«) See Ti^t Prati. id edit. 887. 


Another, Assignees of Wilson, a 
Bankrupt, against M'Iver and Another. 

Third persons ri^HE plaintiffs declared in assumpsit as assignees of the 

iiolding the J|_ , , . ® 

acceptance of a bankrupt. Upon a special agreement, and stated in 
known to count, that whereas on the 23d of November 

be in bad cir¬ 
cumstances, agreed with the defendants, as a mode of covering the amount of the bill, that 
it should be indorsed to them, and that they should purchase goods of the trader, which 
were to be paid for by a bill at three months’ date, or made equal to cash in three months, 
(before which time the trader’s acceptance would be due,) but without communicating 
to the trader that they were the holders of his acceptance: held that the trader having 
become bankrupt, and his assignees having brought assumpsit to recover the value Of the 
goods sold and delivered to the defendants, the latter could not set off the bankrupt’s 
acceptance, which they did not hold in their own right, but in effect for such othei 
persons. 

1810, 


1812 . 

HUBfARO 

agatMit 

Bioas. 
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i8io, at Liverpool, in consideration that E. H. Kilson, 
before he became a bankrupt, at the special request of 
the defendants, would sell and deliver to them 47 tons 
of iron at the price of 15/. by the cwt., the defendants 
promised Wilson to pay him for the said iron by a bill of 
exclrange, drawn at three months* date, or made equal 
to cash in three months, on delivery of the goods, and 
which said bill of exchange should be satisfactory to 
Wilson* That Wilson, confiding in that promise and un¬ 
dertaking, afterwards, on the 29th of November 1810, 
sold ^and delivered the said quantity of iron to the de¬ 
fendants on the terms aforesaid: but though Wilson, be¬ 
fore he became bankrupt, afterwards, on the last men¬ 
tioned day, requested the defendant to pay him the said 
price of the iron by such bill of exchange as aforesaid, 
yet the defendants refused, &c., nor would, before his 
bankruptcy, when requested, or at any other time, nor 
have they since paid to the plaintiffs, as such assignees, 
the said price of the said iron by a bill of exchange pay¬ 
able in three months from the date thereof as aforesaid, 
or made equal to cash in three months, which was satis¬ 
factory to Wilson, or otherwise howsoever, but have 
wholly neglected and refused so to do. There were other 
special counts laying the agreement for the payment in 
different ways, as by a bill of exchange accepted by'a 
banker payable in three months down on delivery of the 
goods 5 by a bill of exchange accepted by a banker pay¬ 
able at three months, in one month from the day of sale; 
by a good and approved bill of exchange at three months, 
in one month from the day of sale, 8cc.: .^nd there were 
also the common counts for goods sold and delivered, 
and the money counts. 

K 2 
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The value of the goods sought to be recovered in 
this action was 708/., and at the trial before Le Blanc^ J. 
at Lancaster^ the delivery of the goods by Wilson to the 
defendants to that amount, on the 29th of November 
1810, was not disputed, nor the bankruptcy of Wilson 
on the 23d of January 1811, by his executing a deed of 
assignment of all his property; but the only question 
made was upon the defendants* right to set olF a bill of 
exchange for 70c/. (a), drawn by Rippon and Co. on the 
12th of October 1810, and accepted by Wilsony payable to 
the order of the drawers at three months* date, which 
bill was accepted before the sale of the goods to the de¬ 
fendants, of which bill the defendants claimed to be 
the bona fide holders. The circumstances under which 
this bill came into the defendants* blends were disclosed 
in the written examinations of the defendant M^Iver^ 
taken before the commissioners upon Wilsot^s bank¬ 
ruptcy, upon the 28th of August and dth of November 
18It, and which were read in evidence on the part of 
the plaintiffs. By these it appeared, in substance, that 
M^Ivery who with the other defendant carried oh the 
business of'ship-chandlers and rope-makers in Liverpooly 
in November i8lo directed his broker to apply to Wilson 
to purchase about 47 tons of iron at a price payable by a 
bill to be equal to cash at the end of three months from the 
delivery of the goods j that the iron was purchased accord¬ 
ingly, and delivered, with a bill of parcels, to M^lverj 
of which bill of parcels contradictory accounts were 
given, whether it was or was not sent to Messrs. Perry 
ixAPirmison; but the iron was deposited in the defend¬ 
ants* cellar in Liverpool, That soon after the delivery 

(■*) The difference was paid into court. 


Wilson 
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Wilson called at the defendants* counting-house for the 
payment according to the terms of the invoice, when 
M^Iver offered him in payment the bill in question, for 
700/., accepted by Wilson himself; which he refused to 
take in payment of the iron; and M^Iver refused to 
pay for it in any other way. That the defendants had 
before that time received the bill from Perry and Firmis- 
ton^ as he (M‘Iver) believed^ in the regular course of business. 
That when M^Iver made the purchase of the iron he 
had no knowledge of the insolvency of Wilson^ but had 
previously heard that Wilson had not been regular in his 
payments, and intended at the time to pay for the iron by 
the bill in question; but did not inform either the broker 
or Wilson of such intention to pay Wilson by one of his 
own acceptances. In the last examination M^Iver also 
stated that he received the bill in question from Perry 
and Flrmiston, (who were iron-masters in Stt^ordshirct) 
about the latter end of November 1810, though it was 
not entered in his cash-book till the 12th of January 
1811, (for which no satisfactory reason was assigned;) 
that this bill was passed to Perry and Firmiston on ac¬ 
count of ropes sold to them; but M'lver also admitted 
that at that time P. and F. were only indebted to the 
defendants in about 400/.; that the bill in question had 
been placed to their credit, and the surplus was to be 
settled for in account for ropes. That some time before 
the purchase of the iron was made, Firmiston informed 
him [M*Iver') that he was in doubt as to Wilson^s affairs 
being in good order, and whether he was not embar¬ 
rassed, and said that M*Iver had therefore better secure the 
bill of -which he -was in possessiont if it could be done; and 
that the purchase of the iron in question from Wilson -was 
agreed upon between him (M‘Iver) and Firmiston as the 

mode . 
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Fair 
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1812. mods of securing the bill. Upon the subsequent pro- 
— • duction of the bill of parcels sent with the iron, there 

against appeared to be written upon it « payable bill drawn at 

M ivEa. months,” M*Iver further stated that after the iron 

had been deposited in his cellar, and when he found that 
he could not dispose of it advantageously, not being in 
the trade, it was taken out of his possession by an order from 
Perry and Firmiston; by whom it was afterwards sold, 
as he believed, on account of the defendants; but the 
defendants had received no account of the sales, and he 
did not know who was to bear or receive the loss or 
profit upon the re-sale; but he considered that Perry 
and Firmiston were bound in honour to make good any 
loss to the defendants, and he expected P, and F. to 
pay them the profit if any; but that there was no under¬ 
standing between them upon th^ subject, whether the 
defendants were to bear any loss by the transaction. 
The learned Judge thought, at the trial, that this was a 
contrivance between the defendants and Perry and Fir- 
miston to obtain iron in value for Wilsorfs acceptance, 
which the defendants knew had been before offered by P. 
and F, to Wilson for payment, and been refused by him ; 
when, if P. and F. had applied in their own names for 
the iron, it would not have been sold to them : and un¬ 
der this view of the casd, which he left to the jury, they 
found a verdict for the plaintifls. 

Topping in the last term moved to set it aside> and 
enter a nonsuit, on the ground that the defendants 
were entitled to set off, under the stat. 5 Geo. 2. e. 30. 
,r. 28., the bankrupt’s prior ace^tanc^ against the pre¬ 
sent demand by the assignees, as they might without 
question have done in case there had been no bankruptcy, 
and the action for the iron had been brought by Wilson. 

^ And 
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And referred to the opinion of BuUer, J. in Hanhey ▼, 
Smith (a), as shewing that mutual credits exist between 
the holder and the acceptor of a bill. He admitted that 
the case might have been diflerent^ if the assignees had 
brought trover instead of assumpsit, in order to disaffirm 
the contract, on the ground of fraud in a creditor’s en¬ 
deavouring, by a contrivance of this sort, to get pay¬ 
ment of his whole debt out of an insolvent estate; but 
this action affirms the contract: for which he referred to 
Smith V. Hodson (h). 

Park and Little dak now shewed cause against the rule; 
and distinguished this from Smith v. Hodsottf where the 
assignees of a bankrupt meaning to set aside a fraudulent 
preference of a creditor by the bankrupt in the sale of 
goods, brought assumpsit, instead of trover, and thereby 
affirmed the contract, and let in a set-off; but here the 
sale of the goods by the bankrupt was good, and not 
meant to be disaffirmed, and therefore .assumpsit was the 
proper form of action: but the question turns on the 
set-off being fraudulent, being not only against the terms 
of payment contracted for, but for the secret benefit of 
other parties, to whom the goods would not have been 
furnished by the then insolvent; and the whole transac¬ 
tion is In truth no other than a contrivance to bring home 
certain creditors of the bankrupt’s estate at the expense 
of the rest of them. Here were no mutual credits. 
[Lord Ellenboruigh^ C. J. observed that the terms of the 
bill bargjuned for excluded the idea of mutual credits.] 


1812 . 


Fair 

against 

1 VTIv«R. 


(tf) a Tim Jtef. 507.509. in notis. 

(A) 4 Term Rtf, ail. and vide X Eastt 375. Eland v. Karr» 

Topping 
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Topping and Scarlett, in support of the rule, said there 
was no fraud in fact or in law in making a person pay t 
bill which he justly owed, of which Perry and Firmiston 
(supposing the defendants to have acted as their agents) 
were in possession before the bankruptcy of Wilson, or his 
sale of the goods in question. But if the transaction were 
meant to be impeached as fraudulent, the action should 
have been trover to disaffirm, and not assumpsit, which 
affirms it and lets in the set-off; for if the sale were 
fraudulently procured by the defendants, no doubt trover 
would have lain. The defendants might have sued Wilson, 
as the legal indorsees of the bill, if there had been no 
bankruptcy, and it would not have been competent to 
Wilson to have set up the defence of fraud to the action. 
Then neither can his assignees deny the mutual credits 
between the indorsees and acceptor of a bill, in a form 
of action which affirms the dealing between the parties. 
[Le Blanc and Bayley, Justices, asked whether the acceptor 
of a bill, sued in the name of an indorsee who was a mere 
trustee for another, might not set off a debt due from the 
cestuy que trust; and suggested that the title of the legal 
holder might be examined into, where it went to affect 
the right of set-off.] The whole argument proceeds on 
the supposition of a fraud, the fact of which they denied, 
as well as the mode of raising the question. The trans¬ 
action was two months before the bankruptcy. 

Lord Ellenborough, C. J. The question is whether 
the recovery in this action by the assignees upon the sale 
of the goods by the bankrupt can be sustained without 
letting in the set-off in question ? It is argued that in 
bringing an action founded upon the contract of sale, the 

assignees 
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assignees have affirmed that the transaction viras fair 
throughout; but that is stated with too much latitude: 
the plaintiffs by suing on the contract of sale only affirm 
that nothing on the part of the bankrupt was fraudulent; 
but they do not thereby admit that there was no fraud 
in the parties against whom they are endeavouring to en¬ 
force it; these defendants may have meditated and at- 
chieved fraud, but that will not preclude the plaintiffs 
from recovering against them upon their contract. Here 
it appears that the defendants had combined with Perry 
and Firmiston that a bill of WilsotH held by Perry and 
Firmistottt which they had considered to be a bill of de¬ 
preciated credit and not likely to be paid, should be passed 
off against Wilson the acceptor in exchange for certain 
goods of his. And to conceal this purpose Perry and 
Firmiston shift the bill into the hands of the defendants, 
who then apply to Wilson as indifferent customers for the 
purchase of the goods to be paid for by a bill, (not that bill) 
at 3' months* date, or made equal to cash in 3 months, 
and which should be satisfactory to him. They held out 
to him a bill which should be available to him as cash. 
Wilson contemplated no frauds and is not estopped or con¬ 
cluded by the medium of fraud of the defendants, nor by 
the terms of the contract to claim payment for the goods 
against them. Therefore even if he had continued solvent, 
and had brought the action in his own name, he would 
not have been concluded. Then if the bill in question 
would have been no payment for the goods within the 
lerms of the contract, how can it be a good payment by 
way of set-off; which involves a more difficult question, 
how far, supposing it could avail between the parties really 
interested, it could be set off by these defendants, who took 
the indorsement of it not for themselves but for Perry and 

Firmistonf 
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FirmUton^ and merely for the purpose of getting the 
bankrupt’s goods without paying for them. Wilson was 
not justly and truly indebted to the defendants at the time 
of the sale; and though they might have brought an 
action against him on the bill, yet upon the statute (a), 
by way of claim under the commission, they must have 
sworn that he was then justly and truly indebted to them 
upon the bill; which they could not have done for that 
purpose, as they held it merely as trustees for Perry and 
Firmiston. As to the case of Eland v. Karr (^), where a 
party upon a sale of goods had stipulated for ready 
money payment only, which was^eld to be satisfied by 
a payment made vidth his own bill, I defer to the autho¬ 
rity, but am not convinced by it. 

Lb Blamc, J. (c). This was a question of mutual 
credit between these parties at the time of the bankruptcy; 
and if there were any fact which ought to have been de¬ 
cided by a jury, the case ought to go to a new trial, be¬ 
cause the only reason why the defendants’ counsel did not 
go to the jury was upon the opinion .expressed by me at 
the trial. The only question I could have put to the 
jury was whether Wilson was in insolvent circumstances 
at the time of this transaction, and whether the defend¬ 
ants were the bonk fide holders of the bill on their own 
account. But on reading the examination of one of the 
defendants there could be no doubt upon these facts, 
because tW examination and the whole transacdon itself 
shewed that the parties acted upon a firm persuasion that 
Wilson's oircumstances were bad, and that the defend¬ 
ants were not the bon4 fide holders of the biU for them- 

(a) Vide stat. S S. e. 14. »• $• W * ISast, 375. 

(.-) Grtit, J. was not in court at this tnne. 

selves, 
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selves, but that it was put into their hands by Perrj aiid 
Firmistotit not in the ordinary course of trade, but for 
the specific purpose of being set off in payment against 
these goods. I am not therefore removed from the 
opinion which I entertained at the trial. 

Baylet, J. The case is not free from difficulties, but 
upon the whole I think the verdict is right. As between 
Wilson and the defendants, the defendants cannot say 
that they were not the real buyers of these goods; for 
they held themselves out as such to him: but the plain¬ 
tiffs, as the assignees of Wilson^ are not precluded from 
shewing that the defendants were not the real owners of 
the bill, but that they combined with Perry and Firmistoiiy 
who were the real owners, to set it off as payment for 
these goods, which were to be paid for in another mode 
which should be available to Wilson as cash. We ought 
not therefore to give assistance to the defendants in carry¬ 
ing their meditated fraud into execution. The question 
comes to this, whether the defendants were entitled to 
pay Wilson for the goods with this bill ? And I think they 
were not, because I do not think that they were the real 
bona fide holders of it as purchasers, but merely held it 
as trustees for Perry and Firmiston; and as^uch trustees 
I do not think that they could set it off against a demami 
upon them in their own right. It is true that a banker, 
who is the legal holder of such securities, may prove the 
debt under the acceptors commission; but if he held 
them as trustees merely for another, he could not prove 
the debt, if the cestuy que trust were indebted to the 
bankrupt’s estate. And here I do not think that the de¬ 
fendants could have proved the amount of the bill under 
the commission as a debt due to them; for they could 

. not 
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not have sworn that Wilson was justly and truly indebted 
•to them upon it. The case of Smith v. Hodson was dif¬ 
ferent from this, because that went upon a contract 
between the bankrupt and the defendant, that there 
should be a sale of the bankrupt’s goods upon the eve 
of his bankruptcy to the defendant; and if that were a 
bona fide sale, and not intended to give an undue pre¬ 
ference, there could be no action sustained to recover back 
the value, because the defendant was entitled to hold 
the goods by the contract of sale. therefore became 
necessary for the assignees, in order to give themselves 
any right of action for the value, to say that there had 
been no sale, and to disaffirm it by their action; because 
if they affirmed the sale, they affirmed the whole trans¬ 
action with all its consequences of set-off, &c. But 
here it is admitted by the plaintiffs that there was a sale 
of the goods by the bankrupt to the defendants, and 
they only seek to recover payment for them; but it 
does not follow that because there was a sale the defen¬ 
dants can pay for the goods by a bill of the bankrupt’s, 
of which they were not the bond fide holders in their 
own right, and therefore cannot set it off. 

Rule discharged. 


John 
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John Bell, R. G. Beasley, and Walter 
Bell, surviving Partners of William Bell, 
deceased, against Ansley. 


^JpHIS was an action on a policy of insurance on 
goods on board the ship Heraldy as in the case of 
Belt V. Bromfield (a), on a voyage at and from Virginia 
to her port or ports of discharge in the United Kingdom, 
or any ports or places in the Balticy backwards and for¬ 
wards, &c. The same evidence was given, and the 
same general questions arose in this as in the other case: 
The policy was effected by the plaintiffs acting as a 
house of agency; and the only additional point made 
was upon the interest, which was averred in the different 
counts to be, ist. in John Bell s adly, in John Bell and 
IVm. Gumming; 3dly, in John Brotuny Wm. Gumming, 
and James Brown. At the trial before Lord Ellen- 
borough, C. J. at Guildhall, the proof oT^interest in the 
goods, as it appeared by a letter of the 26th of January 
1810, from John Bell, in Virginia, to Wm. and John 
Bell and Co., merchants, in London, and so found by 


Joint owneis 
of property 
insured for 
their joint use 
and on their 
joint account, 
cannot recover 
upon a count 
on the policy, 
averring the in¬ 
terest to be in 
one of them 
only. 


the jury, was in John and Wm. Bell and John Brown; 
and it was upon the order for an insurance contained 
in that letter that the insurance was effected on the 27th 
of March. The loss was averred to be by hostile cap¬ 
ture, and the terms of the averment in the declaration 
as to the interest in John Bell, under which alone it was 
admitted that the plaintifls could recover, if at all, 
were that the goods were loaded on board the said ship 


(•) 15 Ea 4 t, 364. 


m 
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ill Virginiat on Ac 7th March 1810, ** and that tlie 
'John Bell then and from thenceforth until and at the 
time of Ae loss, &c., was interested in the said tobacco. 
See. to a large amount, to wit, to the amount of all 
the monies ever insured thereon.” And the only question 
was whether joint>owners could recover a loss insured 
on their joint account, upon an averment of interest in 
one of them only. 

This question was discussed upon a rule for setting 
aside a verdict taken for the plaintiff at the trial, and 
entering a nonsuit, by leave of Lord Ellenhoroughy C. J. 
before whom the case was tried at Guildhall, The rule 
was supported in the last term by Garrow, Holroyd, and 
Scarlett s and opposed by The AttorneyrGeneral, Parky 
and J, W, Warren, The case was then directed to 
stand over for the consideration of the Court; and their 
opinion was now delivered by 

.Lord jpiLLENBQRouGH, C. J. This was a question of 
variance. The declamtion was upon a policy, and upon 
the Qfily count that could be supported, the interest was 
averred to Jojin Bell; and die policy was stated 
tp be ftn^de.to and for the me and hen fit. and on the account 
2^r^,^td John,^ll. The persons really interested were 
John 3 cU hits brother William Beil, and the policy 
was. really .made iat fSatxt joint t*te and benefit, and on 
th^ Joint ,as£outfi: and the question is whether, where 
seycral jae Jointly .interested, ^nd a policy is ,m^e on 
their Joint account, it ,is 9 ^ 

tlienv wi^s ipterefted, th?t,the poliqy was mgde on 
his account: and we ^are .of opinion it is not. By the 
Slat, ip Geo, 2, c, 37., insurances without interest, by way 
of gaming, except in certain excepted cases, are made 

null 
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null and void to all intents and purposes; and since that 
statute the constant practice has been to state in whom 
the interest is, and for whom the policy was made, and 
to make that statement according to the real fact. It 
was contended upon the argument that the only object 
of the statement was to shew that the policy was not a 
wager policy, and that this object was sufficiently an¬ 
swered by specifying the name of any one of the inte¬ 
rested parties. But we are of opinion that this is not 
the o»/y object, and that the underwriters are entitled to 
have it stated truly upon the record whose interest the 
policy was to protect. Though an action upon a policy 
may be brought in the name of the person who effected 
it, though he be not the person actually interested ; yet 
the persons interested are so far looked upon as parties 
to the suit, that the declarations of any of them are re¬ 
ceived as admissible in evidence against the plaintiff, and 
what would be a defence against them is in many in¬ 
stances a defence against the plaintiff: and with a view 
to apprize the underwriter whose declai^ons it may be 
material for him to be prepared to prove, and whose 
case he is to meet, he ought to be truly informed by 
the record for whose interest and on whose behalf the 
policy was made. It certainly is material also, in point 
of public policy and convenience, that a disclosure of the 
true interest meant to be covered by the policy should be 
made, in order to exclude the property of enemies from 
the benefit of British insurance. Two cases were relied 
on by the plmntiff. Page v. JFVy, 2 Bos. Isf Pull. 240.> and 
■ Hiseote v. Barrett (a MS. case,) at Guildhall in December 
1747, before Lee^ C. J. The case of Page v. Fry^ how¬ 
ever, is clearly distinguishable: there, the interest was 
averred to be in Hyde and Hohbs: the policy was on 

goods. 
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goods, for which Hyde and Hobhs had paid, but the 
concern being too large for them, they had offered Hacks 
a joint concern, which he had accepted. It did not 
appear that Hacks even knew of the insurance; and the 
question discussed was, not upon the allegation that the 
policy was made upon the account and for the benefit 
of Hyde and Hobbs^ but upon the allegation that Hyde 
and Hobbs were interested in the goods to a large amount, 
to wit, to the amount of all the money ever insured thereon. 
The counsel argued it upon the allegation of interest only. 
Lord Eldon says. The question is, whether Hyde and 
Hobbs had such an interest in the whole cargo as will 
support the averment in question ? And, after comment¬ 
ing upon an insurable interest, he concludes, I think the 
plaintiff (meaning probably Hyde and Hobbs^) had a suf¬ 
ficient interest throughout the intirety of the cargo, not¬ 
withstanding other persons had a beneficial interest in a 
part, to support the averment in this declaration. Heathy J. 
says, I do not see why a joint tenant or tenant in com¬ 
mon has not such an interest in the intirety as will en¬ 
title him to insure, A policy made by a person so inte¬ 
rested is not to be considered as a wager policy. Rooke^ J. 
said, I think Hyde and Hobbs had such an interest in the 
cargo as will satisfy the terms of the averment. And 
Chambre^ J. says. The averment in substance is nothing 
more than that the parties, for whose beneft the insurance 
was madey had an interest in the subject of the insurance: 
they are not bound by the terms of the averment to shew 
any thing more than that they have an interest; and if 
they shew an interest to the extent of one hundredth 
part of the cargo, it will be sufficient. The spirit of the 
stat. 19 G. 2. only “ requires that the policy shall not be 
a gaming policy.” This case, therefore, seems to have 
3 proceeded 
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proceeded entirely upon the allegation, that Hyde and 
Hobbs were interested in the cargo, without taking into 
consideration the circumstance of its being made for the 
use or on the account of any other person than them; 
and, on the contrary, considering them, and them only, 
as the persons making it, and without once referring to 
the allegation, that it was made for their use and on their 
account. The other case was that of Hiscox v. Barrett^ 
before Lord C. J. Lee at Guildhally December iiy 1747. 
It was an action on an open policy of insurance on goods; 
and in the declaration it was averred that the plaintiff 
was interested in the goods. On evidence it appeared 
that the plaintiff had indorsed upon the policy a decla¬ 
ration of trust, that it was for the benefit of himself and 
one Reynolds. But this did not appear upon the record; 
and the goods were proved to belong jointly to the plain¬ 
tiff and Reynolds, The defendant subscribed the policy 
for 100/., and had paid 50/. into ccurtf becTime Reynolds 
was jointly interested, and therefore the plaintiff entitled 
only to a moiety; and that the action %ias improper; 
for the plaintiff having averred that he was interested, the 
action was brought by him as one of the cestui que trusts, 
who could not bring it alone: and he could not be in¬ 
terested in any other manner, because as a bare trustee 
he had no interest *, and this being an open policy, he 
must recover upon an interest. But the Chief Justice 
inclined to think «* that the action was properly brought; 
“ and that the plaintiff was entitled to recover the whole 
<* sum subscribed; because he was the person with 
« whom the contract was made, and appears to be inte^ 
« rested to the value: and though he has upon the policy 
“ declared that another person is jointly interested with 
«**him, yet there is no hardship on the defendant, who 
VoL. XVI. L 
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<< is to pay no more than the sum he subscribed; and 
" the plaintiiF is answerable to JR 9 jfttolds for his share.” 
However, he offered to reserve the point if the defend¬ 
ant’s counsel thought they could support it 5 but they 
declined it, and there was a verdict for the plaintiff. 
If this case were now to be decided, the payment of 
money into court would clearly have excluded the objec¬ 
tion ; but as the case then stood, and the law was then 
held, the objection ought not to have prevailed. It does 
not appear that Reynolds was interested when the policy 
was effected; and if he were not, then the policy was 
well effected upon the only interest meant to be covered 
by it. Here the plaintiffs were not, as in that case, the 
persons with whom the contract was made; as far as 
that circumstance can operate as a ground for the judg¬ 
ment. The second ground assigned for the judgment, 
that the defendant will only have to pay once, and that 
the plaintiff would be answerable to Reynolds for his 
share, is certainly not a tenable one. This case, there¬ 
fore, cannot be relied upon as an authority for the de¬ 
fendant upon the point now in question. Upon the 
ground, therefore, that it is a material allegation, namely, 
the allegation on whose account and for whose use and ben fit 
a policy is made; and that the statement ought to be ac¬ 
cording to the truth; we are of opinion that the variance 
in this case was fatal, and that the rule for a nonsuit 
should be made absolute. 


SirrHENs 
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Stephens against Derry. 

rpHIS came on upon a rule to shew cause why the 
plaintiff should not bring the postca into court and 
file the plea roll, so that the defendant might enter a 
suggestion thereon, that the debt recovered in this action 
did not amount to 5/. (4/. and that at the time 

of commencing the action the -plaintiffand defendant were 
both resident and seeking their livelihood within the city 
of London^ and the defendant liable to be summoned to 
the court of requests there, pursuant to the statute 39 & 
40 G. 3. c. 104. (public local.) It appeared from the 
defendant’s affidavit, that at the time the debt was con¬ 
tracted he was employed as clerk to and boarded with 
Mr. HugbeSf who had apartments in the plaintiff’s house 
within the city. That at the commencement of this 
action the plaintiff resided and still resides "^thin the city, 
and the defendant was and still is employed as clerk («) 
to and resides with certain solicitors within the city, by 
which he obtains his livelihood; and that the debt was 
contracted within the city, and not elsewhere. By the 
plaintiff’s affidavit it appeared that the debt was con¬ 
tracted for clothes, which were delivered in the city, but 
that before and at the time and for six months afterwards 
the defendant lodged with his wife in the county of 
MiddUsexy first at Backhilly and then at Pentonville, where 
they now reside, and where the wife carries on the bu¬ 
siness of a mantua-maker, and that they have no property 
within the city of London, 


1812. 


Tuesday f 
Jur.e x6th. 

Under the Lon¬ 
don court of 
requests act, 

39 & 40 (J. 3. 
r. 104. a hus¬ 
band domiciled 
in Middlesex^ 
wlicrc his wife 
cniried on busi¬ 
ness, thougli he 
was employed 
ns a clerk in the 
office of soli¬ 
citors in Limderiy 
is not privileged 
to be sued only 
in LohJen, as a 
person setting 
bis livelihood 
there; for that 
means seeking 
the whole of his 
livelihood 
there. 


(a) At weekly wiges, as appeared by another affidaeih 

L % Topping 
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Topping and Espinasse were heard aj^ainst the rule; and 
. Eark and Gaselee in support of it. 'Die latter referred to 
Holden V, Nenunham («), and J^eries v. Watts {b). 

Lord Ellenborough, C. J. In order to entitle a 
party to be sued in London by seeking his livelihood 
within the city, he should seek the whole of his liveli¬ 
hood there, and not be in a state of vagrant existence for 
this purpose, seeking it partly within and partly without 
the city. Here the defendant seeks for employment at a 
certain office in the city, where he may get process, 
which he is to serve elsewhere. The statute must have 
a sober construction; for it would be extravagant in its 
terms, if taken in their greatest latitude •, and it must 
mean that a party shall only be privileged to be sued in 
the city court, as seeking his livelihood within the city, 
where he so carries on his business there, as that is the 
only proper place to find him, in order to serve him with 
process} for otherwise, if a man kept a stand within the 
city for only half an hour in the day, though all the rest 
of the time he carried on business elsewhere, he would 
be privileged to be sued there only. If he seek his liveli¬ 
hood partly in the one place and partly in the other, 
there is no reason why he should be sued only in London. 
Here the defendant may be said to seek his livelihood 
substantially in the place where he is domiciled, and 
where his wife continually carries on business. 

Grose, J. I consider this man as seeking his liveli¬ 
hood in the place where he lives and carries on his 
business. 


(tf^ 13 Eait, l6l. ( 4 ) 1 New Rep. 153. 

Le Blahc, 
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Lb Blanc, J. The question is brought before the 1812 . 

Court for the first time for the construction of the words,- 

« seeking his livelihood,” in the act; the Court therefore ‘ 
should put such a construction as will fall in with the 
views of ^the legislature, and yet avoid the inconvenience 
which would ensue from too extended an interpretation 
of these general words. The question is whether this 
man was residing or seeking his livelihood at the time 
within the city of London. It is not pretended that his 
place of domicile was not elsewhere; and as to seeking 
his livelihood, that must mean seeking the whole of his 
livelihood within the city: it is the only sensible con¬ 
struction which can be put upon those words in the act. 

How else can we interpret what is a seeking of his live¬ 
lihood there ? for otherwise if a person only went his 
round occasionally in the city to seek for employment, 
though his general residence were elsewhere, he must 
always be sued in London ,• as may happen to be the 
case of porters, newspaper-carriers, and the likej which 
never could have been within the contei%plation of the 
legislature. Now this person may fairly be said to seek 
his livelihood where he resides with his wife in Mid¬ 
dlesex s for the trade carried on by her agency is his 
trade; he is liable for the debts contracted in it, and 
entitled to the profits: but if we were to put the con¬ 
struction on the act now contended for, every tradesman 
who supplied her with goods in Middlesex would be 
obliged to sue her husband in London. In the case of 
Kaye and Freshjield*^ clerk (a), it did not appear that he 
carried on business any where else than in their office 


in 


'a) I’, East, iftl. 
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• was within the act. 

Si Cl'IlENS 
against 

Bayley, J. was of the same opinion. 

Rule discharged. 


VriJayy 
Jane I’2th. 


Gilbert, Clerk, against Sir Mark Sykes. 


A wager by 
which the de- 
Iciidant received 
from the plain¬ 
tiff lOO guineas 
on the gist of 
May lSo2, in 
consideration of 
paying the 
plaintiff a gui¬ 
nea a-day as 
long as Napo¬ 
leon Bi nap arte 
(then first con¬ 
sul of the French 
republic) should 
live; which bet 
arose out of a 
conversation 
upon the proba¬ 
bility of his 
coming to a 
violent death by 
assassination or 
otlierwise, is 
void on the 
grounds of im¬ 
morality and 
impolicy. 


plaintiff declared in assumpsit upon a wager, and 
stated the consideration and promise to be, that if he 
would then pay the defendant one hundred guineas, on 
the 31st of May 1802, the defendant would pay him one 
guinea a day so long as Napoleon Bonaparte should live: 
and then averred the payment to the defendant of the 
100 guineas, which he accepted : and that N. B, was still 
living; of which the defendant had notice ; and further, 
that though the defendant did pay to the plaintiff a guinea 
a-day for a long time after the making of the promise 
and after the receipt of the 100 guineas, namely, up to 
the 25th of December 1804, yet that he had not paid the 
guinea a-day since; and so the plaintiff concluded to his 
damage of 2296/. at that rate, from the defendant’s 
breach of promise. 

At the trial at Tork before Thompson^ B. the facts stated 
in the declaration were proved, together with other cir¬ 
cumstances of subsequent confirmation of the wager by 
the defendant, which in the ultimate consideration of the 
case left no doubt as to the fact of the defendant’s final 
acceptance of it j though there was material evidence, in 
the circumstances under which the wager was originally 
proposed and taken up, which was at the defendant’s 
own table after dinner, and in the opinion of those who 

were 
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were present at the time, to invalidate the serious accept-* 
ance of it on the part of the defendant, if he had con¬ 
tinued. to act under the original impression upon himself 
and the company present; but he seemed to have consi¬ 
dered himself as bound in honour, against that impression, 
to persevere in the bet; not being willing to accept the 
option of cancelling it, as a favour, which had been offered 
to him by the plaintiff. The jury however, under all the 
circumstances of the case, negatived the bet by finding a 
verdict for the defendant, on the ground that it was not 
a serious engagement at the time. And to set aside this 
verdict as against evidence a motion was made, and a rule 
nisi granted, in the last term; in the discussion of which the 
principal question was ultimately resolved into the legality 
of such a wager as this. For this purpose the only other 
material facts necessary to be stated are that at the time of 
the wager made, Bonaparte^ then first consul of the French 
republic, was at peace with this country, though he 
shortly after became, and was at the time of the action 
brought, an open enemy of the king’s; and that the bet 
arose out of a conversation concerning the probability of 
his assassination or other violent deatlf. 

Topping^ Scarlett, and Hullock, shewed cause against the 
rule, and upon the matter of law argued, first, that the 
action would not lie, because the plaintifiF had no particu¬ 
lar interest in Bonapartis life, and therefore not within 
the stat. 34 Geo. 3. c. 48., considering it in effect as an 
insurance on the life. They cited Atherford v. Beard (a), 
though they admitted that Da Costa v. Jones (b) went to 
establish that a wager upon an indifferent subject, with- 

(a) i Term Rtp 6lO. (i) Cewp. 7*9« 

out 
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out interest, was allowed by law. Secondly, that the 
wager was in effect a contract for an annuity on Bona- 
partes life; and that since the annuity act, ty Geo. 3. 
c, 26. no such contract could be created without writing 
memorialized. Upon this head it was further argued, 
that at common law an annuity could not be granted 
but by deed, as not lying in livery; and cited 2 Blac. 
Com. 317. which classes annuities amongst incorporeal 
hereditaments; and other books, as Co. Lit. 172. 
144. B. 145, a. Thirdly, that no contract which was not 
to be executed within a year, as this was not, could be 
enforced without writing, by the 4th section of the statute 
of frauds; and they cited Fenton v. Emblers (a), Peter ▼. 
Compton (^), and Boydell v. Drummond (c). Fourthly, that 
the wager was void on the ground of impolicy, as giving 
an interest to a subject (the plaintiff in this instance) in the 
life of a foreign sovereign who might be and had actually 
become an enemy: and that at all events it could not be 
enforced during the war. And they cited Gamba v. Le 
Mesurter (d). Fifthly, that it was void on the ground 
of immorality, as tending to encourage assassination. 
Upon the two last grounds they noticed Andrews v. 
Herne (#), and Lord March v. Pigot (/"), which were 
referred to upon moving for the rule. As to the first of 
these, which was a promise to pay 20/. if Charles Stewart 
should be king of England within six months, they denied 
that it was law, as well because of its obvious impolicy, 
as upon the rejection of its authority by Buller, J. in 
Good V. Elliott (g). And as to March v, Pigot^ it was an 
indecent wager between two heirs upon the lives of their 


(a) 3 Burr. ( 6 ) Siia. 353. («) IX Eatt, 14a. 

(</) 4 Eattf 407. (f) I Lev. 33. I Xet. 56. and 65. 

(/) S Burr. aSoa. (f) 3 Term Rep. 697* 

fathers; 
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fathers; but at least it contained nothing of a public na¬ 
ture. They further cited La Caussade v. White {a) 
Houssm V. Hancoci{b)y Allen v. Herne (c), Atherford v. 
Beard{d), Shirley v. Sankey (e), and Hartley v. Price {/), 
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GarroiVf Parky Littledalcy and Brougham opposed the 
rule. As to the first ground of objection to the wager, 
that the parties had no particular interest in the subject- 
matter but what they created to themselves by their own 
contract, however better it might have been if the Courts 
had originally refused to take cognizance of idle wagers, 
yet there were so many instances in which they had been 
sustained, that it was now too late to reject them merely 
on the ground of the parties’ want of a particular interest 
in the subject-matter. And Mr. Justice Buller stood 
alone in Atherford v, Beardy and in Goodn, Elliotty in con¬ 
sidering that such a wager was within the operation of the 
stat. 14 Geo. 3. To the second objection they answered 
that this was not an annuity either in form or substance; 
no such contract was in the contemplation of either of 
the parties. To warrant the denomination of it as an 
annuity, the parties must at least have contemplated its 
duration for a year, and not from day to day only as this 
was, though it might last for years. No writ of annuity 
would have laid for it. The annuities mentioned in the 
old books relate only to real property. Then to bring it 
within the annuity act (17 Geo. 3. e. 2d.) there must be 
a grant in writing to secure it, without which none of 
the regulations of the act arc applicable to it. [Lord 
EUenborough, C. J. told the plaintiff’s counsel that they 

(a) 7 Term Rep. 535 * (*) * 

{t) I Term Rep. 56. W) » Term Rep. 610. 

(#) a Bot. ttf Full. 130. (/) XO MmU as. 

might 
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Gilbbkt 

agaimt thcr was the case within the stat. 14 Geo. 3. Thirdly, 
this is not within the 4th clause o^the statute of frauds, 
as a contract not to be executed within a year, like that 
in Boydell v. Drummond which necessarily contem¬ 
plated a duration of several years, and which could not 
consistently with the terms held out to the subscribers be 
executed within a year. But here one of the parties at 
least must have contemplated that it would be executed 
within 100 days, otherwise he was certain of being a 
loser. And Fenton v. Emblers{b) rather supports the 
construction that this clause of the statute only relates to 
contracts which are expressly to be performed beyond 
the year. [Lord Ellenboroughy C. J. said that they might 
relieve themselves from this part also of the argument.3 
Fourthly, it is not immoral, as giving an interest to one 
of the parties to procure the death of a third person by 
violent means. No such motive can fairly and lawfully 
be imputed to any person; nor is that the natural and 
obvious tendency of the contract. It is not to be pre¬ 
sumed that any person, having an interest of this sort in 
an event, will endeavour to accomplish it by all means 
however wicked and detestable. Nothing is more com¬ 
mon in the grants of leases, especially of ecclesiastical 
leases, than to limit their duration to the lives of the 
king and royal family and other eminent persons, the 
notoriety of which precludes all doubt. The objection, 
if well founded, would go to invalidate all leases for 
lives. They relied on Lord March v. Ftgot (c). Neither 
fifthly, is it against public policy to allow of such a 

(a) XX Eaa% X4a. (^) 3 Burr, 1 %^Z, («) 5 Burr. iSo». 
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wager, as well for the unreasonableness of the presump¬ 
tion, that an interest of this kind would engage any per¬ 
son to swerve from their allegiance and duty, at the most 
imminent hazard to the party, as also because a wager on 
the life of a foreign sovereign appears to be more free 
from any objection of the kind than upon any other life 
whatever, from the event being far more removed from 
the control of either of the parties than in any other sup- 
poseable case. They relied on Andrenus v. Herne [d), 
where, though the objection on the ground of public 
policy does not appear by the reports to have been taken; 
yet it cannot be supposed that the consideration of it was 
wholly overlooked by the Court. [Lord Ellenboroughy C. J. 
There is nothing to be imputed to the Judges in Andrews 
V. Hernei that the objection in this view of it did not occur 
to them; for down to much later times. Lord Mansfield 
had tried causes upon bets on the sex of^e Chevalier 
jyEotiy before the objection was taken on the ground of 
immorality. There are however precedents in Herne of 
declarations upon wagers so far back as the time of Eliza- 
beth upon subjects in which the parties had no particular 
interest. Andrews v. Herne may therefore be taken as 
an authority that an action on a wager may be entertained 
without the parties having a special interest in the subject- 
matter, but not as an authority against the objection now 
taken on the ground of public policy. It cannot indeed 
be considered that any person, by means of an interest 
created in the duration of another’s life, would be im¬ 
pelled to commit murder in this country, from the fear 
of the law if from no other fear; but against the murder 
of a person in a foreign country, there might not be the 
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same salutary check. The objection however in this 
case, if well founded, stands upon a much broader basis* 
For can there be any thing more impolitic, as tending to 
produce the retaliation of an enemy against the persons of 
those who are most dear to us at home, than that the 
assassination of persons invested with the^vernment of 
foreign countries should in any degree be encouraged, or 
any temptation held out for such a purpose, if this wager 
be made out to have such a tendency. I do not measure 
this upon the practical probability of the event, but on 
its tendency; in the same manner as Lord Mansfield in 
Jones v', Randall («) puts by way of illustration the case 
of a wager laid with a peer of parliament upon the event 
of a cause there pending, tending to influence his decision, 
and therefore void ; and yet there could be no probabi¬ 
lity of such an event,] They still denied that the tendency 
of such a wager as this was either immoral or impolitic : 
and mentioned another case of Forster v. Thackeray, M, 
22 Geo, 3* (b), which was never finally decided : and ob¬ 
served that France being at peace with this country when 
the bet was made, the question was the same as if it had 
been made upon the life of any person here: and if legal 
then, the subsequent war could not illegalize the contract, 
nor could any objection of this sort be taken on the ge¬ 
neral issue. 

Lord Ellenborough, C. J. Upon conferring with 
my brethren, 1 find that though we differ in some re¬ 
spects upon the grounds of our opinion, yet we all agree 
that there should be no new trial granted in this case. 
Wherever the tolerating of any species of contract has a 


(a) Cotjup, 37. (i) 1 T. Jf.57. in notis. 

tendency 



IN THE Fifty-second Year of GEORGE III. 

tendency to produce a public mischief or inconvenience, 
such a contract has been held to be void. In addition to 
the several cases which have been alluded to in the argu¬ 
ment, one more may be mentioned, where a contract on 
account of its mischievous tendency was held void} that 
was a case (a) where a note had been given for a certain 
sum to indemnify parish officers for the maintenance of a 
bastard child j and because of the interest which it cre¬ 
ated in them to be negligent of their trust, and not to 
take care of the life of the infant comn^tted to their 
charge, the security was held void. This had been first 
decided before me, and similar questions afterwards 
arose before my Brothers Heath and Lawrence^ and they 
each of them held the same opinion. It is therefore no 
new principle in the law, that if a contract have a ten¬ 
dency to a mischievous and pernicious consequence, it is 
void. I am aware, that in old cases, precedents of which 
are to be found in Herne' q Pleader^ actions have been 
maintained upon wagers open to an objection of this 
sort, but not decided upon that ground, which was not 
then adverted to. The first of these reported is Andrews 
V. Herne^ where the bet was upon the life of one who 
was held to be King de jure; and yet no point was made 
as to the invalidity of the contract on the ground of its 
impolicy. The question, whether any suit could be 
maintained upon a wagering contract where the interests 
of third persons were involved in the discussion, came 
under consideration in Cox v. Phillips (h), before Lord 
Hardwicke ; in which the validity of Mrs. Constantia 
Phillips' marriage with Mr. Muilman was drawn into 
discussion. The attempt to draw into question the iu- 

(«) 6 Eatt^ no. Cole V. Gower. (i) Rep. temp, JtarJw, »37- 
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terest of third persons was severely animadverted upon by 
Lord Hardwicke, The case in which the general ques* 
tion was most considered was Dacosta v. JoneSi upon the 
sex of the person who passed under the name of the Che¬ 
valier D^Eon: but that was brought several times before 
the Court before any objection was taken upon the 
ground of its immoral tendency. Questions of the same 
sort had several times arisen before, but they had not 
undergone full discussion and consideration. Jones v. 
Randall was upon a wager whether a decree of the Court 
of Chancery would be reversed upon appeal in the House 
of Lords; and as that was between parties having no 
interest whatever in the decision, it was considered merely 
as an innocent wager; but Lord Mansfield then* said, 
that if it had been with one of the judges or lords of 
parliament, it would have been clearly void on account 
of its mischievous tendency 5 and yet the danger of infiu- 
enchjg such illustrious persons, who would not probably 
mix at all in the decision, would be infinitely remote: 
but notwithstanding the improbability of any mischief in 
fact, such a wager was deemed void on account of its 
tendency upon general rules of law. Then is not the 
interest created by this wager likely to induce more 
proximately mischievous consequences to the public than 
the other instances which have been considered as having 
that tendency. The mischief is the more to be regarded 
at a time when it has been announced by that enemy, in 
the preservation of whose life the plaintiff has thus created 
an interest to himself, year after year, that there is a 
large force collecting on the opposite coasts ready to be 
pouted into this kingdom, and every Sunday the minds 
of the subjects are kept alive to the danger: and shall it 
be allowed to a subject to say that in case of such an 

event 
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event happening, as an invasion of the kingdom by the 
French ruler, that the loss of 365 guineas a year depend¬ 
ing upon that life, would have no operation upon his 
mind when opposed to the call of active duty towards 
his country: that the moral duties which bind man to 
man are in no hazard of being neglected when f ut in 
competition with individual interest: that it is not an 
object to us to prevent even the suspicion, and to repel 
from us the malignant imputation that we countenance 
in any manner the idea of assassinating an enemy, and 
thereby guard against any attempt on his part to retaliate 
upon a life most dear to us all. Wagers of this descrip¬ 
tion have a tendency to encourage these notions, I cannot 
therefore consider them altogether innoxious. The wager 
in question arose out of a conversation respecting the 
probability of Bonapart^% assassination ; and these parties 
were not acting upon any remote speculation when one 
of them thought that the mischief which was to destroy 
his life would happen within a hundred days from that 
time. If the wager in its terms had been upon the pro¬ 
bability of a person’s assassination within that period, 1 
should not have considered such a question as proper to 
be tried in the form of a wager which went to give any 
person an interest in the perpetration of so enormous an 
offence; and it matters little that this consideration was 
only an inducement to the bet more in the form of an 
annuity: the very computation of the price of such an 
annuity, little more than three months’ purchase, shews 
that they contemplated a violent termination of the life. 
Upon the whole therefore, not without some degree of 
doubt whether Mr. Justice Butter was not right in saying 
that no wagers ought to be sustained where the parties 
have no special interest in the subject-matter; at any rate 
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where the subject-matter of the wager has a tendency 
injurious to the interests of mankind, 1 have no doubt in 
saying that it ought not to be sustained. I cannot indeed 
say that this verdict was founded on a ground upon which 
it could be sustained, that the bet was not deliberately 
entered into, for whatever doubt there was upon it at first, 
it was abundantly confirmed afterwards: but I think that 
an action should not be countenanced upon a subject in 
which the parties had not only no interest other than 
what they created to themselves by the bet, but the pub¬ 
lic have an interest to restrain it. Therefore founding 
my opinion upon all the circumstances in evidence in 
this case, I consider it as a wager against public policy 
and of immoral tendency, and that no new trial should 
be granted. 

Gross, J. I agree that there should be no new trial, 
but am not prepared to say that the action will not lie in 
this case: but it is enough if there be any mischief in the 
trial of such a question against granting a new trial. 
Now the subject of the bet is a matter of mere specula¬ 
tion on the life of an individual in which the parties had 
no special interest: there has been one trial upon it, and 
the jury have found a verdict against it; and I think that 
the time of a court of justice has been wasted enough al¬ 
ready upon such a subject. I do not now enter upon 
the question whether the action lies: I have upon a 
former occasion fully considered it, and I then thought 
that the action would lie, and am not now prepared to 
say that it does not; but I do not think it necessary upon 
this occasion to enter into it: for if the discussion of it 
oirce has tended to public mischief, it will be more mis¬ 
chievous to agitate it again. 

Le 
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■ Le BLANC) J* This is an application to set aside a 
verdict for the defendant, which was given by the jury 
upon consideration of all the circumstances attending 
this bet; but the Court do not think it material to dis¬ 
cuss the ground on which that verdict was founded, 
being of opinion that the plaintiff ought not to recover 
upon a new trial. It appears from the learned Judge’s 
report that the bet arose out of a conversation respecting 
the particular situation of the person to whom it refers, 
and the probability of his coming to a violent death by 
assassination; and it is clear that this contract was en¬ 
tered into upon that consideration; and irideed that is 
shewn by the very terms of it, taking it as an annuity; 
for it is at little more than three months* purchase. It is 
said that we ought not to look to the conversation which 
passed before the contract in order to affect the construc¬ 
tion of it ; but in all cases where the question is on the 
legality or illegality of a contract, Courts always look to 
the previous circumstances which led to it 5 and there¬ 
fore I think that the previous conversation was evidence 
in this case. It has been often lamented that actions 
upon idle wagers should ever have been entertained in 
courts of justice: the practice seems to have prevailed 
before that full consideration of the subject which has 
been had in modern times; but the frequent discussion 
of it in these times has so far satisfied the minds of most 
lawyers, that they are satisfied that objections would 
have lain in many cases of wagers that have formerly 
been maintained without noticing such objections ; and 
it is now clearly settled that the subject-matter of a 
wager must at least be perfectly innocent in itself, and 
must not tend to immorality or impolicy. Then, can a 
wager upon the life of a person, whether enemy or 
VoL.XVI. M friend. 
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friend, founded on the probability of its terminating by 
assassination or other violent death, be said to be inno« 
cent in itself ? Such a wager does not come within the 
range of any of those cases where wagers have been 
sustained. With respect to Andrews v. Hemtf winch 
has been relied upon as most like this case, I have no 
hesitation in saying that the bet would never have been 
sustained in these days; being a bet between two sub-> 
jects, whether the sovereign of the country would be 
restored to his crown, of which he had been forcibly de¬ 
prived. The other case relied on, of Lord March v, 
Pigotf arose out of a conversation between two sons, as 
to which of their respective fathers would live the 
longest; upon which a third person stepped in and took 
up the bet with one of the young gentlemen ; but that 
case was considered chiefly on the doubt, whether or 
not it was a bubble bet, as one of the fathers happened 
then to be dead. At any rate it was free from the pre¬ 
sent objection; for there was no previous conversation 
whether one or other of the fathers would come to his 
death by assassination or other violent means. But iia 
my opinion it is both impolitic and immoral to bet con¬ 
cerning the life of a sovereign, whether he shall come 
to his death by assassination or other violent means. 

Bayley, J. The discussion which has been had of 
this case has strongly illustrated the inconvenience of 
countenancing idle wagers in courts of justice: it oc¬ 
cupies the time of the Court, and diverts their attention 
from causes of real interest and concern to the suitors: 
and I think it would be a good rule to postpone the trial 
of every action upon idle wagers till the Court had nd- 
thing else to attend to. This is the case of a mere idle 

wager. 
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wager, in which the parties had no particular concern. 
It was induced by a conversation, not upon the proba¬ 
bility of the person’s death within a given time, in the 
course of nature, but by assassination or other violent 
means: the amount of the sum given shews that his 
death by violent means was in the contemplation of the 
wagering parties ; and that, I think, for the reasons 
which have been stated, makes the wager both immoral 
and impolitic. It gives to one person a pecuniary inte¬ 
rest in the violent death of another, by whatever means 
procured; an interest which he has no right to create by 
his own voluntary act; and this, when applied to the 
person of a foreign potentate, is also particularly impo¬ 
litic ; because it tends to create disgust against this 
country amongst foreign potentates to have such subjects 
discussed in our courts of law. And if this were allow¬ 
able in one instance, a very considerable interest might 
be created by the same means in great numbers of per¬ 
sons in this country in prejudice to its true interests in 
case of an invasion. 

Rule discharged. 
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Tilby against Best. 

Junt 16th. 

npHIS came on upon a rule for setting aside an execu- if judgment 
tion against the defendant, and for discharging him for^tl*«*^penrhy 
out of custody for irregularity; which execution had 8‘ven 

been taken out upon a judgment for the penalty of a annuity, and 

. . , , ^ . the defendant 

bond, entered up under a warrant of attorney given to be taken in «x- 

ecution there¬ 
on, when the 

warrant of attorney under which such judgment ^ wai entered up only authorized the 
taking out execution for the arrears, the Court will set aside the execution in toto, and 
not merely chaise the defendant pro tanto. 

M 2 


secure 
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Best. 


secure an annuity. The objections urged by Marryai 
against the execution were two: first, that the plamtii^ 
had taken his judgment for the penalty at common law, 
without suggesting breaches u]pn the statute of Wil¬ 
liam {a); and supposing a release of errors (which had 
been given in this case) would release the error of not 
reviving by scire facias the judgment, which was other¬ 
wise out of date; yet parties could not enter into an 
agreement to rescind an act of parliament: but if the 
defendant could release his right of objection under the 
statute of William^ he might equally release all right of 
objection under the annuity act, and thus the object of 
the legislature would be defeated. Here it was a term 
in the original contract and annuity deed, though not in 
the warrant of attorney, that the grant of the annuity 
should release all errors. 

Topping and Bestf on shewing cause, referred to Hen- 
dersonv. Lady Glencairn (^), and Osterbury v. Morgan (c), 
and Howell v. Stratton (^/), where the judgment was on 
a mutuatus. But this objection was answered by ob¬ 
serving that there could be no irregularity in the com¬ 
mitment, or error on the record by the commitment in 
execution merely following the judgment. 

Marryat then objected that the plaintiff had not pur¬ 
sued the authority given him by the warrant of attorney, 
which was only to take out execution for the arrears of 
file annuity, and not for the penalty. 

Lord Ellenborough, C. J. The last objection is 
very strong; if the plaintiff had merely taken out exe - 

(o) 8 13* 9 fV. 3. e. n. (A) % Tatin, ajj. 

(f) a Taunt. 195. (rf) 

6 cution 
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cution as for the arrears, though for too much, we 
might have aided him, by referring to the Master to see 
how much was due, and detaining the defendant charged 
in execution only for that sum: but here the execution 
having issued alio intuitu for the penalty, whieh is with¬ 
out any foundation in the special authority, and in no 
respect in pursuance of it, we think that the defendant 
is entitled to have his rule made absolute. 

Per Curiam, Rule absolute. 
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Edward Herbert’s Case. 


June 15th. 


A PPLICATION was made on the part of a seaman A protection 
for a rule to shew cause why a writ of habeas cor- lerViJJ” 
pus should not issue to bring him up for the purpose of ' 

his being discharged, as having been illegally impressed, board of admi- 
The application was founded on an aflidavit of Thomas fbr a’cerrain^ 


Herbert, stating that on the 31st of December last he was sc™asi^Yt ' 
master of the ship Nantwich oi London, of 152 tons, and pleasure ^hen- 
obtained from the board of admiralty an instrument called judgment the 


a ship’s protection of that date, for three months, for pubUesMvice^' 
which lor. was paid; enjoining all commanders, &c. of requires it: 

^ JO ^ and it matters 

the king’s ships not to press 12 men and boys belonging to not that the 
the Nanfwtch, provided their names, ages, and descrip- is<jfaprior 
tions were inserted on the other side of the protection, ‘*''**® 

‘ protection. 

and provided they were actually on board, or in the im¬ 
mediate service of the vessel, and that the protection was 
kept on board of her; and Edward Herbert, as chief 
mate, was brought in all respects by the aflidavit within 
the terms of the protection. It then stated that he was 
impressed on the ist of February following, yritliin the 
three months, and was still detained. 


Park, 
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1812. Parhi in support of the rule, now insisted on the CX- 
tensive danger and inconvenience to the trade of the 

Herbert $ . ° - 

Case. country, if a person, \vho at the time was the acting 

commander of the vessel, and charged with the specific 

custody of the cargo on board, could be impressed at a 

moment’s warning, against the faith of the protection, 

which was in force at the time. That at least such a 

protection was in force against any impress-warrant of a 

prior date issued; which was the case of the warrant 

under which Herbert was impressed. 

Garrov) and Jervis, in opposing the rule, said that such 
protections were in general observed, excepting where 
the special exigency of the service required a more rigid 
application of the public force. That the granting of 
these protections being mere matter of favour, they might 
be withdrawn at pleasure. 

The Court agreed in this, and said that whatever the 
indulgence of the board of admiralty might be on these 
occasions, neither that board nor this Court could give 
any protection to this class of persons from the impress- 
service beyond that which the legislature had extended 
to them in certain cases, of which this was not one. 
And therefore such a licence could have no effect against 
the exigency of the public service. They also agreed 
that it made no difference that the press-warrant in this 
case had been issued before the licence. 

Rule discharged. 


IvSiAC 
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J 812 . 


‘Tvesdayy 
June l6lh. 


^pHIS was also an application for the discharge of an The Court dis- 
impressed seaman, late a mariner on board the c*«rged a mari- 

* ' ^ ner who had 

Rltzabeth fishing smack, of 57 tons burthen, belonging been impressed 

to Harwich; a protection had been given by the board smacki*h^'hav- 

of admiralty, upon the application of the master of the 

vessel, under the stat. Geo. 3. c. 108. x. 2., which 

limits the protections from the impress service to one board of admi- 

mariner for every such vessel, besides the master and his directions of 

apprentices. But when he was impressed on the 6th of though 

Januarv last, there were more mariners on board, by the accident 

, ot the vessel’s 

Besides which the man had not got his protection on sailing before 
board at the time he was impressed; the reason of which he had it not * 
now appeared to be that after it was granted by the 
board, it was sent down to Tarmouthf where the vessel officer at the 

time, as he 

then was, but she had sailed before it arrived there: ought to have 

but the circumstances were mentioned to the impress- warranted the 

ing officer at the time, and the protection was still in p®"^g ^1™’. 

force though the 

master had 

Garrow and Jervis in opposing the rule, urged these “g-" 
defects; and referred to the terms of the protection, as number of 

... , 1,11 1 • • mariners on 

requiring it to be produced by the person claiming board than 

, were described 

indent. in the act. 

But The Court, (without hearing Scarlett for the ap¬ 
plicant,) thought him entitled to his discharge. Lord 
Ellenborough, C. J. said that however the impressing of¬ 
ficer was warranted in taking the man at the time, as 
he had not his protection with him; yet now, when the 
question was whether he was truly entitled to be pro¬ 
tected at the time, and it turned out that he really had 
a protection under the act of parliament, though he was 
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1812 . not then able to exhibit it, by reason that the ship had 

- sailed before it could reach him, the Court ought to give 

Case. effect to it by setting him at liberty. Anti su<:i> pro¬ 
tection given by the board of admiralty, under the act 
for the individual benefit of the person nami d in it, 
could not be abrogated as to him by the subsequent act 
of the master in taking other persons on board. 

^ “ Rule absolute. 


Bail having 
rendered their 
principal in 
time, according 
to the practice 
of the Court, 
are entitled to 
stay the pro¬ 
ceedings in an 
action on their 
recognizance 
without costs, 
though the 
plaintiff com¬ 
menced his 
action before 
he was served 
with notice of 
tiic render. 


Smith against Lewis (a). 

A RULE was obtained by Espinasse for the plaintiff 
to shew cause why the proceedings on the recogni¬ 
zance against the bail should not be stayed, and an exone- 
retur entered on the bail-piece, the defendant having 
surrendered. The capias ad satisfaciendum was return¬ 
able on the first day of this term (29th of May)^ and the 
defendant was rendered on the 30th, and notice of the 
render given on the evening of the i st of June. On the 
29th of May the bail had been served with writs in the 
action on their recognizance. The question now was 
whether the rule was to be made absolute except on pay¬ 
ment of costs, in proceedings against bail till notice of the 
render was served. 


Campbell relied upon Perigal v. Mellish{h), and Abbott 
V. Rawley [c), as in point against the bail; and contended 
that these cases were not over-ruled by Byrne v. Jgui^ 
tar {d)t in which the Court did not deny the plaintiff’s 
right to costs under such circumstances, but only held 
that it was irregular to proceed against the bail after no¬ 
tice of the render. 

(fi) This note was communicated to me by Mr. E$pinaiu. 

yi) 5 Tem Rtp- 3 ^ 3 * (/) 3 Ro*- ^ * 3 * OO 3 3 o 6 . 

The 
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The Cmrty however, said that the rule of Trin. 
1 Amet having directed that all proceedings against 
the bail should cease upon notice of the render, they 
were entitled to have the proceedings stayed uncon¬ 
ditionally. 

Rule absolute (a). 
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(a) See IJ Eait, *54., Hughet v. Poidevin. 


M‘Iveu and Another against Humble, Hol- Tuesday . 
LAND, and Williams. 

|"'HIS was an action for goods sold and delivered; to Where the 
“*■ which the defendant Humble pleaded non assumpsit, partncrlfor 
and the other two defendants severally pleaded their funilshedfm* 
bankruptcy and certificates after the cause of action arose; 

/ _ of a sliip, wai 

on which a noli prosequi was entered as to them, and the neither a part- 

cause proceeded to trial against Humble only. At the "h^I t'i*me!^(hav- 

trial before Le Blancy J. at Lancastery the plaintiffs proved j!-^ Time 

the delivery of the goods, on the 13th of January 1810, time before,) 

him- 

on board the ship Susannah at Liverpooly in consequence seif out as such, 

of a prior order given on the 2d by the clerk of a house tlthdrawn^Ws 

trading there at that time under the firm of Samuel Hoi- 

o description of 

land and Co., which order was given in the general name fit'" at the 

of the owners of the ship Susannah, and the bill of parcels and sent ci°^*Ui 

was made out accordingly, *< Owners of Susannahy debtors [^mspondent* 

to Al*Iver and Co.” and the plaintiff’s clerk at the time ‘h'^housc, 

^ _ notifying the 

debited Samuel Holland and Co. for the ship Susannah” change ; he 

Then in order to shew that the defendant Humble was a charged^mereiv 

part-owner of the Susannahy the plaintiffs produced in ^fectlvebTon- 

evidence the registers relating to that ship. i. The cer- veyed his whole 
. r • I r- i t - shale in the ship 

tificate of registry de novo at Liverpooly under date of efore that 

time, he had 

subsequently joined with the asagnees of the bankrupt partBen ia th* ship in making a good 
;Hle to^it to a purchaser from the assignees. 

the 
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the 8th of June 1808, obtained upon the oaths of Samuel 
Holland and Thomas Strickland of Liverpool^ merchant, 
stating that they, “ together ivith Michael Humble, of 
Banvtry, in the county of Tork, merchant, who is not 
now within the distance of 20 miles from this port,” 
were sole owners of the ship Susannah, &c. 2. An in¬ 

dorsement on the certificate of registry, dated the 14th 
of June 1808, stating that T. Strickland had that day sold 
and transferred all his right and interest in the ship 
Susannah to S. Holland and M. Humble, merchants, and 
signed 5 . Strickland. 3. Another indorsement on the 
said certificate, dated the 21st of November 1809, re¬ 
cording a transfer made of a moiety of the ship by Hum’- 
hie and Holland to T. S. Williams on the 7th of October 
1809, while the ship was at sea: and this was signed 
“ Ml. Humble, by SI. Holland, his attorney by power. 
S. Holland.** 4, Another indorsement on the certificate 
of registry, dated the 7th of March 1811, [this was after 
the bankruptcy of the defendants Holland and Williams, 
which took place in November 1810, when the commis¬ 
sion issued against them, under which J. Gladstone, 
H. Jones, and J. Blair were chosen assignees}] stating 
that “ J. Gladstone, H. Jones, and J. Blair, assignees of 
the estate and effects of 5 . Holland and T. S. Williams, 
bankrupts, and also the said S. HMand and 71 S. WiU 
Hams, and M. Humble, of Liverpool^ merchants, have this 
day sold and transferred all our rights, shares, and inte¬ 
rests of, in, and to the said ship Susannah, to Swinten 
Colthurst Holland of London, and W. Fairclough of Li¬ 
verpool, merchants, as witness our hands, &c. and this 
was signed by Gladstone, Jones, and Blair, the assignees, 
by Holland and Williams, the bankrupts, and by Ml. 
Humble, the defendant! It appeared further upon the 

cross- 



IN TUB Fifty-seconw Year of GEORGE III, 


171 


cross-examination of the plaintiff’s witness, that the 
partnership firm of Samuel Holland and Co. previous to 
and at the time of the gooJs in question furnished, con¬ 
sisted of Holland and Williams^ the two bankrupts only; 
that for some time before Humble had resided in Tork~ 
shire, retired from business, and t’:at the assignees of Hol¬ 
land and Williams had called upon him to join in the 
transfer of the ship Susannah, because his name was upon 
the register as a part-owner, and no legal title could be 
made to a purchaser without his joining. On the part 
of the defendant Samuel Holland was called as a witness, 
who was objected to by the plaiiuiffs, on the ground of 
his being a defendant upon the record; but as he had 
pleaded his bankruptcy and certificate in bar, which was 
admitted by the plaintiffs having entered a stay of further 
proceedings against him, the learned Judge admitted his 
evidence: and he proved that Hum^e had no concern in 
the firm of “ 5. Holland and Co. which Co. was WiU 
Hams alone. That the Susannah had at one time be¬ 
longed toand Holland, who in 1808 traded as 
merchants under the firm of Humble and Holland, and 
they sold her to J. Kinnear for 2700/.; and on the 31st 
of December in that year Humble ceased to be a partner, 
and Williams was taken into the firm, which was then 
changed to “ SI. Holland and Co.and this change in 
rhe name of the firm was painted upon the counting- 
house, and the winding up of the affairs of the old part¬ 
nership was removed to another place in Liverpoolj and 
circular letters announcing the change of partners were 
Sfnt to the correspondents of the old firm; but there 
was no public advertisement of the change, nor any 
notice of it proved which could affect the plaintiffs. No 
alteration was made in the ship’s register upon the sale 
of the Susannah to Kinnear, but he sent her to sea in 

June 
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June 1809, and on her return in the October following, 
Holland and Williams, the then partners, re-purchased 
her of Kinnear for 2500/., and fitted her out in January 
1810, when the goods in question, consisting of rope, 
were furnished by the plaintiffs for the use of the ship 
in the manner before ^ated. Objection was taken, on 
the part of Humble, that there was no evidence to fix hiw 
as a part-owner of the ship at the time of the goods fur¬ 
nished in January 1810: but the learned Judge permit¬ 
ted a verdict to be taken for 228/. pj., the amount of 
the goods, subject to the question whether Humble con¬ 
tinued liable from the circumstance of his name continu¬ 
ing on the register, as a part-owner of the ship down to 
a period subsequent to the delivery of the goods, and no 
legal conveyance of the interest out of him appearing in 
evidence till such subsequent period. 

Parb, Holroyd, and Liitledale now shewed cause 
against a rule for setting aside the verdict and entering 
a nonsuit. They denied this to be like the late case of 
Tinkler v. Walpole (a), which proceeded upon the autho¬ 
rity of another case in the Common Pleas (^), where the 
legal owner was held not liable without evidence of his 
assent to the conveyance to him on the register. Here 
Humble was one of the original owners with Holland, and 
it was proved that he continued as such upon the register 
with his own consent until after the goods in question were 
furnished: for he afterwards conveyed his title to another. 
[Le Blanc, J. The mistake arose from this, that when 
Williams was taken into the partnership and Humble went 
out; instead of Humble^s conveying his moiety to 
Williams, Holland the other partner, in his own right, 
and as attorney to Humble, conveyed a moiety to Wil-^ 


(£) Frazer v. Hof kins, % Taunt, 5. 

Hams, 
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liamsi thereby leaving an interest in the other moiety 
in Humble^ which was not discovered till the bank¬ 
ruptcy, which was the occasion of his joining in the 
transfer in March i8ii.] Humble confirmed by that 
act his continuing ownership to that time; which act 
was wanting in Tinkler v, Walpole j and in TToung v. Bran- 

der (a). [Lord EHenborough, C. J. Supposing at the 
time that the plaintiffs delivered the goods, they had 
looked at the registers to see who the owners were, they 
would not then have seen any thing to prove that Humble 
was an owner, but only that some person had affected 
to act in his name, as under a power of attorney from 
him; which would be no more than that person’s asser¬ 
tion in writing that he had such an authority. But 
what is more decisive, the plaintiffs were not in fact 
deceived by it to give the credit; but they now stand 
merely upon the point of law, that Humble was a legal 
owner: and in that view there is nothing to prove him 
an owner by his own act on the face of the registers 
before the credit was given. For as to the subsequent 
act of his own recognition of ownership, it does not 
affect the question, upon whose credit the goods were 
furnished.] Any person looking at the register would 
at least be warranted in presuming that the oath of Hot^ 
land was true; and if Humble sufiers, it is by his own 
negligence in making a defective transfer of his share: 
and this appears from his own subsequent act before the 
action was brought, by which also the plaintiffs might 
have been misled to join Humble with the other defend¬ 
ants. Besides, after the first oaths taken by Holland and 
Strickland, Humble acted as owner. 
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LoM Ellenborough, C. J. A person may make 
himself liable as a partner with others in two ways ; 
either by a participation in the loss or profit, or in re¬ 
spect of his holding himself out to the world as such, 
so as to induce others to give a credit on that assurance. 
The question is whether Humble made himself liable in 
either of these ways. If there had been an issue to try 
the fact, it would have appeared that in 1809 he ceased 
to be a partner, and his whole legal interest was intended 
to be conveyed out of him; but instead of his conveying 
his own moiety, his partner in his own name and as 
attorney for Humble^ conveyed a moiety out of the en^ 
tirety; the legal interest in the whole was therefore 
defectively conveyed out of him \ but he then ceased in 
fact to be a partner. Then did he continue appa¬ 
rently to be a partner so as to induce the plaintiffs to 
credit him as such ? There was no exhibition of part¬ 
nership; no appearance of it to which the plaintifis could 
have had access to induce them to credit him for these 
goods. It is urged, however, that his name now ap¬ 
pears as owner on the certificate of registry. But it is 
to be noted that the register was not resorted to by the 
plaintiffs for information as to who were the owners to 
whom credit was to be given; nor was the credit in fact 
given upon it, though if recourse had been had to it, it 
would only have appeared that a person, saying that he 
acted as the attorney for Humbhf had conveyed away 
his share for him; but that would have been no evi¬ 
dence, without more, against Humble in a legal view; 
though it mijgbt have induced a belief that he had given 
such a power of attorney, and have led to further in¬ 
quiry. Then in 1811 the assignees of Holland and Wil¬ 
liams prevailed on Humble to join itt the conveyance of 
the legal title to the sliip, pro majori cautelA, when he 

7 had 



IN THE Fifty-second Year of GEOIiGE IIL 175 

had in fact no longer any beneficial interest in it. But 
there was an ex post facto document, and could not have 
contributed to the exhibition and appearance of Humbles 
ownership to the plaintiffs, and therefore does not range 
under that head of liability for their demand, but applies 
to a different sort of ownership for another purpose, 
which has been confounded together in the argument. 

Therefore, neither considering the case as it actually 
was at the time, or as it appeared to the plaintiffs to 
be, are they entitled to sustain their claim against 
Humble. 

Grose, J. agreed. 

Le Blanc, J. It is much to be lamented that the 
register acts, which were passed for other and public 
purposes, should ever have operated upon the rights of 
individuals in other respects. Looking only to the facts 
of this case, it is clear that Humble was not a partner in 
the ship at the time when the credit was given by the 
plaintiffs; looking to the appearance exhibited to the 
world, he was no longer a partner; for the description 
of the firm at their counting-house was changed from 
Humble and Holland to Holland and Co.^ and the winding 
up of the concerns of the old partnership was removed 
to another place; and circular letters sent to the cor¬ 
respondents of the house to announce the change. There 
was therefore every reasonable notification to the public 
that Humble had retired from the partnership; and it 
would be hard indeed to make him liable after this for 
goods furnished for the ship by persons who never could 
have looked to him for payment when they gave the 
credit^ and could not have even seen that any legal title 
remained in him upon the registers till a year afterwards. 

Batlbt, 
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Batley, J. To make Humble liable, he must either 
have been a partner in fact in the loss and profit of the 
ship, or he must have held himself out to be such. 
Now here he was not in fact a partner, and the goods 
were not furnished upon his credit, but upon the credit 
of Holland and Williams, But it is said that we must 
look for this purpose to the registers, to see who arc 
the legal owners. The object however of the registry 
acts was to inform the government whether the owners 
were British^ and to prevent ships belonging to foreigners 
from being navigated under the British flag ; and the ob¬ 
ject was not to inform the tradesmen to whom they 
should give credit. The cases of Toung v. Brander (a). 
and Frazer v. Marsh (i), both shew that a person may 
be deceived as to the true owner by looking merely at 
the registers, and that therefore, before trust is given, 
it is proper for the tradesman to inquire further. 

Rule absolute for entering a nonsuit. 

(«) 8 lo. (i) 13 £arf, 43. 


ti''eJnt It/tty) 
June xytli. 


Nonnen against Reid. 

The Same against Kettlewell. 


rpHIS was an action against an underwriter upon two 
policies of insurance in the usual form effected on 
28th of April 1810, upon the ship Tre Systrar^ 


A 

the 


The plaintiff* 
fvas entitled to 
recover a loss 
of goods in¬ 
sured at and 

from Landscrona . . . » . 

to Wolgast; though they were shipped at GoUtniargh before the ship arrived at Landsemna^ 
•nd though the policy was declared to be at and from the losing of tbe goods on board the sl»p 1 
it appearing that the underwriter was informed at the time that the goods were loaded on 
board at Cotttnburgb ; i'nd that part of them were landed and reloaded at Landseronaf so as to 
enable the custom-house officers there to ascertain the quality of the whole, and to amust tlw 
duties; and the policy being froe of average. A mere representation that the cargo was SvsedisOt 
and neutral, which was true in fact, though contradicted by the French sentence of condemna¬ 
tion, was n«> objection to the plaintiff’s recovery; nor the want of documents as Swedish pro¬ 
perty, required only by French ordinances. The exclwHonof the flag from Swedisb ■posts, 

not appearing to be by French control, and Sweden not being a co-belUgerent with France, was 
held not to be within the protubition of the order in council of the 7th of fenttary 1807. 

valued 



IN THF, Fifty-second Year of GEORGE 111. 


177 


valued at i loo/., and on 6i casks of sugar on board there¬ 
of, valued at 2800/.,- the sugar free of particular average^ 
at and from Landscrona to Wolgast^ free of capture in 
cither port, at a premium of 3 guineas per cent. The 
declaration stated the interest on the ship and goods dif¬ 
ferently in different counts; but the fourth count on 
each of the two policies respectively stated the interest to 
be in one A, E. Berg^ as to the ship, and A. R. Lorent, 
as to the goods, and averred the loss to be by capture. 
The defendant pleaded the general issue, and paid the 
amount of the premium into court on the count for 
money had and received; and at the trial before Lord 
EUenboroughf C. J. at Guildhall^ the jury found a verdict 
for the plaintiffs for 350/., (the amount of the insurance) 
subject to the opinion of the Court on the following 
case. And it was agreed that the several orders in 
council and instructions mentioned, and the sentence 
of condemnation annexed, should be referred to as part 
of the case. 

The Tre Systra was the property of A. E. Berg^ a 
Swede: she had been a Danish ship captured by a British 
ship of war, and sold by the captors to A. E. Berg ; and 
the sugars were in fact the property of A. R. Lorent. 
Both Berg and Lorent were Swedish subjects, and the ship 
and cargo had in fact the usual Swedish documents. The 
insurance was effected by the plaintiff, on account of the 
proprietors, on the 28th of April 1810, in consequence of 
orders received for that purpose from Gottenburghy dated 
the 17th of April 1810; and the ship and cargo were 
both represented by the plaintiff^ in his instructions to 
the brokers, (which instructions were shewn to the de¬ 
fendant,) “ to belong to one and the same proprietor, aU 
Swedishpri^erty** It was also stated by him in the same 
instructions, that the cargoes had been shipped at Gotten- 
Vot,XVI. N burgh 


181 C?. 


Nommen 

again it 

Kettlewell. 



178 


CASES IN TRINITY TERM, 


burgh OH board the same vessel some months before, and that the 
said cargo had not been unloaded after its arrival ed liandt- 
crona. The ship was originally loaded at Gottenhurgh, 
KfcTTtKWEtt. proceeded with her cargo to Landscrona, where she 

arrived safe on the i8th or 19th of Aprils and after the 
order for insurance had been dispatched from Gottenburffs, 
a part of the cargo was taken out of the ship’s hold and 
landed on the quay, and replaced in the ship: a sufiicient 
quantity was taken out to enable the custom-house 
officers at Landscrona to inspect and examine the whole 
cargo on board, the duties on which were paid. The 
ship with the sugars on board sailed from Landscrom. or 
‘ the 25th of April 1810, and on the 28th of the same 
month was captured by a French, privateer, and carried 
into Dantzigs and on the 1st of August 1810 was con¬ 
demned by the imperial court of prizes at Paris, by a 
decree, of which the following is a copy, translated from 
the French language. 

The imperial council of prizes have pronounced the 
following decree:—Seen the report of the 3d May 1810 
made to the French consul-general at Dantviig by Mr . 
Brandenhurgh, an officer on board the French private ship 
of war Wagram, respecting the capture made by the 
said private ship of w'ar on the 28 th April preceding, off' 
IVithermunde, at the distance of about eight miles from 
the shore, of the ship called the Tre Systran, under 
Swedish colours, commanded by Capt. Volcher, having on 
board a cargo of sugar, unprovided with a certifeede 
origin. —In which report Mr. Brandenhurgh acquaints 
the consul that the prize is just arrived in that port, and 
adds, that notwithstanding five shots had been fired at 
the said ship, she had attempted to escape by favour of 
the night, and refused to bring-to until the last moment. 
—Seen the deposition of Erich Gusta Ederstrom, mate 

on 
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on board the ship Tre Systrarj taken on the 5 th of the 
same month) before the consul-general j stating that she 
was proceeding from Landscrona, where her cargo had 
been taken in. That the said cargo was originally shipped 
at Gdttmhurgh under destination for Landscronay but dis¬ 
charged in the latter port, and afterwards rc-Iaden. To 
the interrogatory inquiring why there was no certificate 
of origin on board from the French consul i he answered, 
that there was no French consul at Lnndscrona ; and that 
moreover it was no concern of his. To that inquiry why 
he had not taken a certificate from the mvigistrates of the 
place, he answered, that it was the business of the broker 
or expeditor, and not his. With regard to the rest, he 
affirmed that he had not been visited or fallen-in with 
by zny English vessel since his departure. L'hese answers 
were confirmed by those of the two seamen ; and the 
verbal process drawn up on occasion of the examination, 
shews that the Captain Carl Gustnr Folcher could not be 
examined in consequence of an inflammation on the 
lungs.—Seen the papers on board the ship, consisting of 
ist, A certificate, dated Gottenburghy i4tit Noy. 1809, 
from Mr. "'^ohn Nortisy then the consul of the English 
government in that place, stating the Danish galliot Three 
Sistersy Peter Thtisen masior, to have been taken and car¬ 
ried into Gottenhurgh by his Britannic majesty’s sloop of 
war Avengecy Thomas iVhite commander: that the said 
captain was examined before the court of vice admiralty, 
and that Ins deposition was transmitted to the judge of 
the high court of admiralty of Englandy in order to ob- 
raining a regular condemnation of the said galliot and 
her cargo. The signature of the said Mr. Norris was 
legalized on the 12th of Feb. 1810 by a notary, who 
styles himself English vice consul, ad, Act under private 
signature, passed on the said 14th of Nov, i8op, in the 
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presence of two witnesses, whereby Messrs. LeuMuw’, 
Lander^ and Co. declare that under and by virtue of the 
capture, effected by the Avenger sloop, of the galliot Trt 
Sysirar, and in execution of the orders of Mr. Thomm 
White, and in his presence, they have sold and do sell t 4 
A. E. Berg of Gtttenburgh, Esquire, the said ship Tre 
Systrar, for 900/., of which they give him acquittance. 
3d, Measuring bill, dated Goitenburgh, 13th Feb, x8io» 
of the galliot Tre Systrar, C. G. Volcher master, wherein 
she is stated to have been built at Eh, and to be of the 
burthen of 2 ii- great lasts. 4th. Certificate from the 
custom-house of Landscrona of the 21st of April 1810, 
stating that Captain C. 6. Volcher of Gottenburgb, last 
from that port, and purposing to proceed from Lands- 
crona to Wolgast with the galliot Tre Systrar under his 
command, laden with sixty-one casks of Muscovado sugar, 
has reported the said goods, and paid the duties thereon, 
in consideration whereof he may freely depart from the 
said port after search. 5 th. Certificate of the a6th of 
May 1810, ascertaining Capt. Volcher to have presented 
himself at the Danish custom-house of the Sound, bound 
from Gottenburgb to Landscrona, with <S4,30clb8. sugar, 
and 160 ro. of cork. 6th. Muster-roll of the crew, 
dated Landscrona, 21st of April 1810, stating the ship to 
be on the point of sailing for Wolgast, 7th. Letter, 
dated Gottenburgb, 12th April 18 lo, from Mr. A. E, 
Berg, the owner of the ship, addressed to Mr. Sylvander 
at Wolgast s wherein he gives him instructions for the 
sale of the cargo and realization of the funds for his own 
account. 8th. Instructions dated at Goitenburgh on the 
13th of the same month, delivered by the said owner to 
Capt. Volcher, which are drawn up to the same effect, 
and charged the captain to address himself to Mr. 
vander. 9th. Bill of lading in duplicate, dated Lands- 

crona. 
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■ftona, 21 St of yipril i8io> for 6 i casks of sugar, shipped 
by Messrs. Edell, Berg, and Tenyewall, on board the Tre 
Systrar, under destination for Wolgast, and to the consign¬ 
ment of Mr. y. F. Sylvander, without the account being 
more specifically stated. loth. Invoice of the said 
6 i casks of sugar, whereof the total weight is calculated 
2164,300/^. nth. Another duplicate bill of lading for 
eight ship pounds of cork, without specifying account. 
12th. Letter of advice of the departure of the ship, 
written from Landscrona on the 22d April 1810, by Mr. 
Juleius to Mr. Sylvander, in the name of the expeditors: 
and 13th. The ship journal. Seen the memorial pre¬ 
sented to the council on the i oth July last, in the name 
of the outfitters and crew of the privateer captor, stating 
that it appears by the certificate of the 14th Nov. 1805^, 
signed (Norris), that the ship Three Sisters was originally 
a Danish vessel captured by the English sloop the Avenger. 
That the bill of sale of the 16th of November has no cer¬ 
tain date; that it is the less doubtful since they antedated 
the act, in order to represent the sale as effected ante¬ 
cedently to the treaty of peace between France and Snve-^ 
den. That the said bill of sale confers upon Mr. Berg 
the purchaser the title of esquire, a title that is only given 
to an Englishman. That the sale does not imply any ad¬ 
judication by public auction, which is contrary to the 
rules generally observed in the disposal of prizes taken 
by the ships of the state. That the purchaser did not 
sign the bill of sale; and that the only precise date that 
can be given to it being that of the legalization by a 
notary public, that is to say, that of the x 2th of Mareh^ 
the sale consequently can only be considered as having 
taken place subsequently to the treaty of peace between 
France and Sweden, That with regard to the cargo of 
sugar, it was taken in at Gottenhnrgb. That there was 
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no certificate on board ascertaining the origin ther^f, and 
that the W'atu of that document makes it liable to confis¬ 
cation w hereupon the said outfitter arul crew pray the 
confiscation of the ship and cargo to their use. Seen the 
memorial presented on the 14th of the same month in 
the n.’.me of the owners and shippers. To the argument 
urged for the condemnation of the ship, they replied that 
she v» originally Danish property. That the purchaser, 
Mr. /I E Berg, a Swede^ having acquired it after she 
had become by the chance of war English property, in no 
wise contravenes the laws of neutrality i Snveden being 
then at war wdth France. That the title of esquire given 
to the purchaser is a mere expression of politeness and 
courtesy, which does not confer upon him the character 
of an Englishman. 'fhat the signature of the purchaser 
wouhl not have added any strength to the bill of sale. 
That it only required to render it perfect the presence of 
the captors, and the signature of the representative of 
their government. That these two conditions are com¬ 
plied with in tlie bill of sale of the 14th of November with 
regard to the cargo. 1 hey ascribe the want of a certifi¬ 
cate of origin to the circumstance of there having beech 
no fresh consul at Landscrona at the period of the ship’s 
departure: and they moreover contend against the ne¬ 
cessity of such certificate, by reason that the port of de¬ 
parture and that of the destination were equally Swedish, 
That the navigation vt'as inland ; and that it ought to be 
therefore exempt from the rules imposed by the circum. 
stances of the war when it respects a long voyage from 
one state to another. The said owners and shippers con. 
sequently pray the council would be pleased to declare 
the seizure void, and decree restitution of the whole to 
the proprietors. Seen the memorial furnished on behalf 
of the privateer, dated the i6th of the aune month, 

wherein 
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wherein they reply, that Mr. Norris did not sign the bill 
of sale of the 14th Nov. 1 809, and that he merely cer¬ 
tified the capture. That there is a contradiction between 
the measuring bill, stating the ship to have been built at 
£if a small Swedish port near Gottenburghy and the cer¬ 
tificate, where the English commissary asserts the capture 
to have been effected by the Danes. That the ship was 
bound from Gottenhurgh in the North Sea, to Wolgast in 
the Baltici and that she war. unprovided with a passport; 
a circumstance decisive against her. With regard to the 
cargo, they say, that if there were no French consul at the 
port of lading, at least recourse ought to have been had to 
the magistrates of the place, in order to ascertain the 
origin of the goods. That the ships must unquestionably 
have sailed from Gottenhurgh with the cargo she had on 
board, and which she is supposed to have taken in at 
Landscrona. That the muster-roll of the crew is dated 
at the latter port, although the seamen declared they 
were hired at Gottenhurgh. They conclude from thence 
that the expedition is fraudulent; and declare that they 
persist in the prayer of their former memorial. Seen the 
conclusions of the imperial attorney general this day de¬ 
posited in writing on the table, and heard the report of 
Mr. Henry Decornel, member of the council. Considering 
that there was neither a passport nor a licence ; that ac* 
cording to a certificate from the English vice-consul at 
Gottenhurgh, the ship had been taken from the Danes by 
the English: that in endeavouring to prove the Swedish 
property, they have strongly relied on a bill of sale dated 
the 14th of November 1 809, whereby the English captors 
are presumed to have sold the ship to a Swedish subject 
antecedently to the treaty of peace between France and 
Sweden; but that this instrument, which is perfectly 
destitute of every species of authenticity, which even was 
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1812. not legalized by a notary until long after the existence 

^.^ of the treaty, cannot under the provisions of the 7th 

agaiMt article of the ordinance of the a6th of July 1778, make 
Kettleweli. which has constantly belonged to the enemy, 

considered as the property of a neutral or ally: that con¬ 
sequently she ought to be confiscated with the whole of 
her cargo. Considering moreover that she was laden with 
colonial produce, destitute of every species of certificate 
of origin, and captured in a port where the Englishj 
during their alliance with Sweden, established an entrepot 
for their merchandise, which leaves no doubt but that 
the cargo of the T/free Sisters, whereof the property re¬ 
mains uncertain from the ship*s papers, arises from 
English commerce. The council decree that the capture 
made by the French private ship of war Wagram of the 
ship Tre Systrar, carried into Dantzig, is good and valid; 
consequently adjudged to the owner and crew of the 
said private ship of war, as well the said ship, with all 
and singular her tackle, apparel, furniture, and appurte¬ 
nances, as the goods, wares, and merchandises composing 
her cargo, in order to the whole being sold in manner 
and form prescribed by law. 

Landscrona is a port of the kingdom of Sweden, 
and Wolgast is a port of the kingdom of Sweden in Swe~ 
dish Pomerania, both in the Baltic sea. Great Britain 
and Sweden were in alliance together, and at war 
with France at the time of the order in council of the 
7th of January 1807, hereinafter mentioned; and Great 
Britain and Sweden, and likewise France and Sweden, 
were said by one of the witnesses to be at peace at the 
time of the insurance and capture. The British flag was 
at the time of the insurance and of the commencement 
of the voyage, excluded from both ports, so that the 
British vessels could not freely trade thereat; but whe¬ 
ther 
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ther this exclusion was produced by the influence or con¬ 
trol of France^ or her allies, does not appear. The ques> 
tion was whether the plaintiff was entitled to recover ? 
If the Court should be of opinion the plaintiff was en¬ 
titled to recover, then the verdict was to stand: or 
otherwise, a nonsuit was to be entered. By an order of 
council of the 7th of Jatiuary 1807, duly notified to 
foreign powers, his majesty, after reciting the attempts 
made by the French government, in violation of the laws 
of nations, to prohibit the commerce of all neutral na¬ 
tions with his majesty’s dominions, and also to prevent 
such nations from trading with any other country in any 
articles the growth, produce, or manufacture of his ma¬ 
jesty’s dominions, and to declare his majesty’s dominions 
to be in a state of blockade: and reciting that his ma¬ 
jesty, though unwilling to follow the example of his 
enemies, by proceeding to an extremity so distressing to 
all nations not concerned in the war, was pleased to 
order that no vessel should be permitted to trade 
from one port to another, both which ports should 
belong to or be in possession of France or her allies, or 
shall be so far under their control as that British vessels 
may not freely trade thereat: and every neutral vessel 
coming from any such port, after being warned by any 
of his majesty’s ships, or after reasonable time for re¬ 
ceiving the information of the order, shall be captured 
and brought in, and, together with her cargo, shall be 
condemned as lawful prize. And by an instruction, 
dated loth of June 1810, his majesty was pleased to 
order as follows: Our will and pleasure is that Swedish 
vessels, employed in the coasting trade from one port of 
Sweden to another port of Sweden^ shall not be molested 
or detained under the order of the 7th of January 1807, 
till further order. But this instruction shall not be con- 

.strued 
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1812. strued to extend to vessels trading between the ports of 
Sweden and Swedish Pomerania^ 

Nomnkn 

againtt 

kettikwkli,. xhese cases were first argued in the last term by 
Courtenayy jun. for the plaintiff, and Spankte for the de¬ 
fendants; and again on a former day in this term by Park 
for the pJaintifF, and Marshallt Serjt. for the defendants. 
Four objections were taken on the part of the defend¬ 
ants, I St, That the policy never attached upon the sub¬ 
ject-matter of the insurance, which was on goods at and 
from Landscrona to Wolgast s whereas the goods in ques¬ 
tion were loaded cn board before the ship arrived at 
Landscrona; which it was contended brought the case 
within tlie objection which prevailed in Spitta v. Wood¬ 
man (<3}. adly, That the representation of the ship and 
cargo being Snvedish and neutral property was negatived 
by the French sentence of condemnation; and Christie v, 
Secretau (^), was cited. 3dly, That the ship was not duly 
documented for the purpose of its protection; for which 
Bell V. Carstairs (c) was cited. 4thly, That the voyage, 
being in contravention of the order in council of the 7th 
of January 1807, could not lawfully be insured by a 
British underwriter. The three last points were disposed 
of during the argument, and over-ruled by the Court. 
As to the second, the representation was coupled with a 
refusal to warrant, which shewed the intention to exclude 
it from the contract. As to the third, it arose merely 
out of a French ordinance, which did not bind Sweden. 
And as to Bell v. Carstairs^ it was observed that the Court 
did not lay it down as a necessary condition to an insur¬ 
ance that every ship must be properly documented ; but 
only that if a loss happened for want of it, the under- 

(rf) 2 Ttiimi. 416. (A) 8 Term Jtep, 192. (f) x\Eaat^ 374. 

writer 
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writer was discharged. To the last point it was an- 1812. 
swered, that in order to bring the voyage insured in con- -- 

. , , , . .. , . Nonnen 

travention with the order in council two things must agaiatt 
concur, exclusion of the British flag from the foreign 
port, and that exclu-^ion by means of French influence; 
the latter of which was here negatived by the jury. The 
word allies meant co-belligerents, which was not the cha¬ 
racter of Sweden at that time. Upon the first point, which 
was n erv, d by the Court for further consideration, the 
cases It; Robertson v. French (<j), and Hodgson v. Richard^ 

<‘on[b.y and the case of the William {c)y where other 
cases arc collected, were cited in addition to Spitta v. 

W•jodman. The principal arguments upon this point were 
adverted to in the judgment. 


Lord Ellenborough, C. J. The first of these causes 
was an action upon a policy on the ship the Husareny 
effected on ship and goods: the second, upon the Tre 
Systran, on ship and goods also: in both the voyage was 
at and from Landscrona to Wolgast, and the risk on goods 
was declared to be at and from the loading thereof aboard 
the ship. In both instances the goods had been shipped 
at Gottenburgh on board these vessels respectively some 
months before the voyage insured commenced; but in 
each instance a part of the cargo was taken out of the ship’s 
hold, and landed on the quay, and replaced in the ship; 
and a sufficient quantity is stated to have been taken out 
to enable “ the custom house officers at Landscrona to in^ 
sped and examine the whole cargo on hoard f the duties of 
which were paid. This, therefore, was an actual re¬ 
loading at Landscrona of so much of the cargo as was 
thought necessary to be taken out in order to ascertaiti 


* 
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the quality of the whole, and to adjust the amount of 
the duties to be paid in respect of the whole, and which 
were' paid for the whole accordingly. It is an actual 
unloading and reloading of part, and a virtual reloading 
of the whole, as far as unloading and reloading were 
necessary for the purpose of ascertaining and paying the 
duties at that port, which, according to the policy, is 
to be regarded as the loading port. This circumstance, 
we think, distinguishes the present case from Spitta v. 
Woodmanf in C. P. 2 Taunt. 416 (a), which authority we 

followed 

(a) The following note of that case was referred to in the argument: 

Spitta and Others v. Woodman. —Goods were insured “ at and from 
GolUnhurgb to the ship’s port of discharge in the Baltic, not higher tha* 
Jligti; beginning the adventure upon the said goods from the loading thereof 
on board the said ship,” without saying where. The ship was an American, 
and having received on board at London a cargo of sugar, cofS:e, and indigo, 
the goods insured, sailed from thence to Gottenburgb, from whence, without 
landing any part of the cargo, she sailed to Pillau Roads, where she was 
captured. It appeared that the defendant was well aware that the goods in¬ 
sured were the same that had been shipped at London; having himself been 
an insurer upon them from thence to Gottenburgb: or.e question was, that 
the loading of goods mentioned in the policy must mean a loading thereof at 
Gottenburgb, that being the only port mentioned in the policy where the ride 
could commence. But as the goods were laden in London, cither the risk 
never attached, or if the declaration meant to aver a loading at Gottmburgb, 
there was a fatal variance. Upon this objection Lord C. J. Maneptld, de¬ 
livering the judgment of the Court, said it must be intended firom the 
words of the policy that the goods were loaded at Gottenburgb t for if that 
were not the true interpretation, and the adventure were to commence from 
(he loading, a risk would be incurred which was not in the poUcy, 
namely, from London to Gottenburgb. But it is etated in the case, that 
n part of the goods were taken out of the ship’s hold, snd landed on 
the quay, and replaced in the ship. That a sufRcient quantity was taken 
out to enable the officers at Landserona to inspect the whole cargo on 
board; but the quantity taken out of the hold needed not to be very 
great to enable the officers to inspect the whole cargo, and a ^cat part 
of this would of course be kept on the ship’s deck till the inspection 
took place. It would, therefore, be a tdere mockery to call this a load- 

ing 
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followed in Homeyer v. Lushingjtony in Hilary term last. 
Indeed, if the circumstance had existed in the case of 
^kta V. W"’)odman which exists in this, it is to be sup¬ 
posed, from what fell from Lord C. J. Mansfield^ as re¬ 
ported in 2 Taunt. 423., that it would have received a 
different decision. In that case it was expressly stated, 
“ that the cargo was net taken out and reladen at GoUen-‘ 
burgh** It was argued by the defendant’s counsel, that 
if the goods had been barely landed and reshipped at 
Gottenburghf so as to entitle the vessel to have had real 
papers from that port, perhaps the Court might have 
supported the plaintiff’s claim. Lord C. J. Mamfield 
says, “ I think with you the goods might have been 
landed and reshipped j and that is not mere form; for 
in a certain degree the parties can judge from the outside 
of the packages whether up to that time any damage has 
been sustained, and without such examination, if an 
average loss should arise, it would be almost impossible 
to determine whether it was sustained before the ship’s 
arrival at Gottenburgh, or afterwards,” In this case it 
will be recollected that a more perfect examination of 
the condition of the goods than what took place was im¬ 
material for the purpose of ascertaining whether any da¬ 
mage had been sustained by the goods before the ship’s 
arrival, inasmuch as the policy is free of average. The 
period of time from which the responsibility of the un¬ 
derwriter is to commence as to goods, and to which the 
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ing at Laniterana. At all events, supposing a part shipped at Laniutomat 
then, as goods would be shipped at two places, and Uic quantity at each not 
at all ascertained, the commencement of the risk in the policy would be 
too uncertain if described from the loading tliereof. The very port of 
loading, when discovered, may In many cases decide the question of prine 
or not. The cargo might have suffered material injury from London to 

fjothnhnrgt. 


policy 



190 


CASES IN TRINITY TERM, 


ISIS* policy refers for that purpose, is as well fixed by this 

^- partial unloading and reloading at Landscrona^ as by a 

ajratHit more perfect and entire shipment there it is suificieilt 

Is G r rtEw ttu purpose of supplying a date, which is the only 

object of the reference in question. All the information 
which was wanting in the case of Hodgson v. Richardson^ 
2 Blac. 463., and which induced the decision of the 
Court in that case, was fully communicated here in re¬ 
spect to the place of original shipment ; so that any 
actual fraud on the ground of non-communication is out 
of the question here; as indeed it was in Spitta v. Wood- 
man: though that circumstance was not sufficient to in¬ 
duce the C'ourt to come to a conclusion, which, upon the 
same premises, it must be supposed that Lord Mansfield 
and the other Judges who decided Hodgson v. Richardson^ 
would have come to. The latter point is, however, 
rather a matter of speculative curiosity than of certainty, 
as the precise case never came before the Judges last re¬ 
ferred to. All the other grounds of defence urged in 
argument on the part of the defendant were disposed of 
by the Court as insufficient in the course of the argu¬ 
ment. The point above mentioned, as to the ship’s 
being loaded before her arrival at Landscrona^ and the 
effect of that circumstance upon the judgment to be 
given in this case, was the only point which the Court 
reserved for its consideration, as to which, for the reasons 
given, wc are of opinion that the objection urged on 
this ground is not sufficient to prevent the plaintiff from 
having the benefit of his verdict. 

Judgment for the Plaintiff. 


R4NKIK 
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Rankin and Others, Assignees of Miller, 
against Horner, Sheriff of Somersetshire, 
and Lauday. 

T ORD Ellenborough, C. J. now delivered the opi- 
nion of the Court in this case, which had been 
argued on a former day of this term by Pf//, Serjt. and 
Giffiardi against the rule; and by Lens^ Serjt. and Jekyll^ 
in support of it. The facts and point of the case, with 
the arguments and authorities cited, appear by the 
judgment. 

This came on upon a rule to shew cause for a new 
trial in an action of trover against the late sherilF of 
Somersetshire and an execution creditor, and the only 
question was whether the bankruptcy of Miller^ the sup¬ 
posed bankrupt, was sufficiently established. The plain- 
tiflFs had had notice, under the stat. 49 Geo» 3. c. 121., that 
the defendants intended to dispute the petitioning cre¬ 
ditor’s debt; but instead of producing the ordinary proof 
of the trading and act of bankruptcy, they contented 
themselves with proving that the defendant Lauday^ the 
execution creditor, had proved a debt under the com¬ 
mission ; and this, they insisted, was snfficient primS facie 
evidence against both the defendants, that there was such 
a debt as would support the commission. The Court 
expressed its opinion upon the argument, that however 
this evidence might affect the defendant Lauday^ who 
had proved his debt, it was no evidence whatever against 
the sheriff, Horner: and we are of opinion, upon con¬ 
sideration, that it is not evidence against the other de¬ 
fendant Lauday. When a commission issues, the creditor, 

•j who 
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who sues it out, is to be prepared at his peril with evi¬ 
dence to support it; the commissioners are not to declare 
the party a bankrupt unless there be satisfactory proof 
that he is so; and when they have so declared him, cre¬ 
ditors are to come in, under the peril of being barred by 
a certificate, to prove their debts. The creditors have 
not the means of knowing what was the evidence upon 
which the party was declared a bankrupt; they had no 
right to be present when that evidence was given; they 
have no right to look at the proceedings under the com¬ 
mission in order to see what that evidence was : and is it 
reasonable that they should be put to the dilemma of 
being barred by a certificate, or of being taken to have 
admitted that every act necessary to support the comnus- 
sion really existed, when they had not the means of judg¬ 
ing whether such acts existed or not, and of having such 
their supposed admission received as evidence against them 
in every case in which the question could arise ? The 
certificate, when obtained, is conclusive evidence of every 
fact necessary to support the commission; so that they 
would be conclusively barred of their debt in case of a 
certificate, if they did not prove it under the commission ; 
and it should seem to require some strong authority to 
establish that, by proving, they had admitted facts, re¬ 
specting the existence of which they had no means of 
inquiring. By proving a debt, the party at most only 
gives credit to the petitioning creditor, and to the com¬ 
missioners, that the former has not sued out the commit 
sion, nor the latter declared the party bankrupt, without 
proper grounds. The petitioning creditor and the com¬ 
missioners hold out to the world that there arc such 
grounds; and the party who proves his debt cannot in 
reason be considered as admitting more than that he^ 

knows 
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knows nothing at the time to the contrary. It is to be 
considered indeed, before the proof of a debt is to be 
taken as an admission by a creditor of every thing neces¬ 
sary to sustain the commission, how a creditor, as such, is 
capable of disputing a commission. The only step he 
can take is by petition to the great seal to supersede the 
commission; and is a creditor to be driven to the expense 
of such a step ? If the proof be prima facie evidence, 
how is it to be rebutted ? How is the negative, that there 
was no petitioning creditor’s debt, no trading, no act of 
bankruptcy to be established ? The only cases cited for 
the plaintiffs were Malthy v. Christie^ i Esp. N, P. 
Cas. 340., and Walker v. Burnell^ Dougl. 303., and 3 Terth 
Rep. 321. The former was ari action by the assignees 
of Durouvetay to recover from the defendant the price of 
some glasses which the defendant had received from Du^ 
touveray to sell, and which he had sold after his bankruptcy; 
and the defendant having described the goods in his cata¬ 
logue as “ the property of Durouveray, a bankrupt.** Lord 
Kenyon held this to be evidence against the defendant that 
Durouveray was a bankrupt, and precluded the defendant 
from disputing it. This therefore was an express de¬ 
claration by the defendant, that Durouveray was a bank¬ 
rupt, and imported that the defendant was acting under 
his assignees; inasmuch as his bankruptcy veould have 
countermanded any authority Durouvetay himself might 
have given for the sale. In Walker v. Burnell^ Lord 
Matifield certainly is reported to have said that « he 
« thought that as the platntifFs had proved a debt under 
the commission, they coUld not question its validity, 
" though they might at the time of the act of bankruptcy 
or, according to 3 Term Rep. 322., ** proving a debt 
« under the second comnussion estopped from Kti- 
VoL. XVI. O . gating 
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« gating the regularity of the proceedings under it.” 
But the jury found for the plaintiff, against whom this 
evidence was to have operated, and the Court refused to 
grant a new trial; so that the point did not ultimately 
become material. This dictum however goes beyond 
what it is now contended for; for if* after proving a 
debt, the plaintiffs could not have questioned the validity 
of the commission, the proof would have been, not merely 
primd Jcu;ie, but csnclusive evidence; and as the other 
Judges did not notice the point; as it does not appear to 
have been discussed; as it was not decided ; as no in< 
stance appears in which it has since been acted upon; 
and as, upon the grounds already stated, it would be un¬ 
reasonable to bind the creditor by such proof, and it is 
difficult to see how he cotild resist it, if it were admitted 
as prima facie evidence; we are of opinion that the 
proof in this case ought to have been received, as 
proof of the validity of the commission, and that the rule 
for a nonsuit should be therefore made absolute. 


King against Dewsnap and Another. 


Persons dwel- fTlHE defendants were indicted for a nusance in the 

steam!engi^e^ town of &h^ld, in unlawfully and injuriously erect- 

wkmesTf*^^ ing near the dwelling-houses of several liege subjects, 

^oke, aflFecting also near divers streets and common highways, a 
their breath, ° ' 

eyes, clothes, steam-engine with a furnace for the burning of coals, 6eo. 
dwdiingV and. burning coals, &c. therein, whereby divers noisome 
poSecuting an unwholcsome smolces and smells from thence arose, 
indictment for go that the ait was greatly corrupted and infected, to 

it, are fartie$ B / r 

grinedf en¬ 
titled to have their costs taxed under (the stat. M. e. XI. r. it upon removal of the 
indictment by certiorari from the sessions into this court by the defendants, and their subse¬ 
quent conviction. 

the 
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the gteat damage and common nusance of all the lung’s 
subjects not only near the same place inhabiting and 
residing, but also through the said highways and streets 
passing, See. After plea of not guilty, the indictment 
was removed by certiorari at the instance of the defend¬ 
ants, and tried at the assizes, where they were found 
guilty j and the Master taxed costs for the parties grieved, 
who had prosecuted the indictment, under the statute 
S ^ M* c. 11. s» 3. 


1812 . 

The King 
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Whereupon Scarlett obtained a rule for setting aside 
the side-bar rule for the taxation of the costs to the 
parties grieved, upon the ground that the prosecutors of 
the indictment, whose names were indorsed upon it as 
witnesses, were not parties grieved within the meaning of 
the statute, which did not relate to general grievances, 
as this was to all the king’s subjects inhabiting near or 
passing by. 

Park, and Clayton, Serjt. opposed the rule, and referred 
to the affidavits of several of the prosecutors and wit¬ 
nesses, one of whom swore that the steam-engine was 
erected within 50 yards of his dwelling-house in Shtf- 
field, and when working it emitted great volumes of 
sulphurous smoke which annoyed him very much in 
his house; and when he approached nearer to it, as he 
had occasion to do at times, it affected his breathing and 
oppressed his breast. Another, whose house was 3 a yards 
from the nusance, swore that when the wind blew in a 
certain direction the smoke of the engine was very ofien- 
sive to him and his family, and at times he could scarcely 
see any thing for it, and could not venture to leave 
hit doors or snndows open. That it deposited great 

O a quantities 
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quantities of soot on the flags of his back yard. Others 
living- at the distance of 48 and 52 yards deposed to 
the same effect, as well as to the unpleasantness of the 
smell and the soiling of their clothes and furniture; and 
further, that the adjoining streets were at times filled 
with the smoke. 


Lord Ellbnborough, C. J. I did not expect that 
it would have been disputed at this day, that though a 
nusance may be public, yet that there may be a special 
grievance arising O'ut of the common cause of iiijnry 
which presses more upon particular individuals than 
upon others not so immediately within the influence of it. 
In the case of stopping a common highway which may 
a&Gt all the subjects, yet if a particular person sustains 
a special injury from it^ he has an action. This must 
necessarily be a^special grievance to those who live within 
the direct influence of the nusance, and are therefore 
parties grieved within the statute. 

Ptr Curiathi Rule discharged. 


END or TRINITY TERM. 
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Feise and Another against Newnham. 

rT^HIS was an action on a policy of insurance on goods 
on board the ship Eleonora from London to Gotten- 
turg, and from thence to Dantzigy or any port or ports, 
place or places in the Baltic^ with leave to seek, join, 
and exchange convoys, carry and exchange simulated 
papers, &c. sail under any flag, touch, stay, trade, load 
and unload at ^y ports or places, &c. at a premium of 
lo guineas per cent., to return 2/. per cent, for arrival. 
The declaration alleged the interest to be in C. F. Schne- 
ionigf and stated a loss by seizure and detention by per¬ 
sons unknown. Russia being an enemy at the time of 
the insurance, a licence was previously obtained, granting 
leave to Favenc and Co., without more description, and 
otherSf to export the goods on board the ship Eleonora to 
Riga, which was the ultimate destination of the ship. 

VoL. XVI. i* Favenc 
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Favenc and Co,, it appeared at the trial before Lord Ellen- 
boroughf C. J. at Guildhally were in fact agents for C. F. 
Schnekotiigt the person in whom the interest was averred 
in the declaration, but whose name did not appear on 
the licence; and it was obtained by them on his ac¬ 
count : and Schnehonig was at the time residing here under 
licence as an alien, granted under the alien act; in 
which licence he was described as << a native of and 
lastly from Prussia^ merchant, known to Messrs. Favenc 
and Co., No. 58, Coleman-streetP It further appeared 
at the trial that the ship sailed on the voyage insured 
bound for Riga^ unless orders should be given to the 
contrary on her arrival off Dantzig; that when off 
Dantzig she was immediately ordered to proceed to 
Riga i but in consequence of damage at sea was obliged 
to put into Memel on the i itli of November 1810, where 
the ship and cargo were seized and condemned by the 
Prussian government. Schnekonig being described in his 
alien licence as a native of Prussia, it was proved on the 
part of the plaintiffs, in order to obviate an objection, 
that Schnekonig was a native of and resident before he 
came here of Dantzig, which though formerly Prussian 
had been separated from that state, and was now con¬ 
sidered as an independent state. After a verdict for the 
plaintiffT; 


Scarlett moved now to set it aside and to enter a non¬ 
suit or to have a new trial, upon the general ground of 
objection that the licence to export having been granted 
to Favenc and Co. as for themselves, and not in quality 
of agents, they were not at liberty to transfer it to Schne- 
konig, notwithstanding the words and others. That this 
was a fraud upon the government; for by means of it 

one 
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one person, whom the government would trust on his 
own account) might obtain a licence for a principal, to 
whom or for whose use it would not have been granted, 
and who might afterwards change his agent. That it 
did not follow because the government had granted 
Schnd^nig a licence to reside here as an alien, within a 
certain district, and under control, they would grant 
him a licence to trade and thereby communicate with 
an enemy. [^Le Blanc., J. observed that the argument 
would be the same if Schnehonig had been a natural-born 
subject: which was admitted. Lord Ellenborough, C. J. 
This licence was granted to a responsible person, who 
was at the very time in privity with the person for whom 
it was procured j being his agent in the very concern to 
which the licence was afterwards applied; and that is 
the security to which government looked in these mat> 
lers; for it was granted to him and others,'} Those 
others must be persons ejusdem generis, which the prin<- 
dpal in this instance was not in relation to his agent. 
{[Lord Ellenhorough, C, J. While the principal is domi¬ 
ciled here and owing a temporary allegiance, he is ejus¬ 
dem generis for this purpose. It is a grant to Favenc 
and Co. and others; and admitting that any other must 
have a connection in the business with Favenc and Co., 
here he had such a connection with them, through their 
agency.] He then argued generally, as in a former case 
of Mennett v, Bonham (a), that the crown could not de¬ 
legate to Favenc and Co. the power which they in effect 
had exercised, of granting its licence to any other. For 
iupposing Schnekonig to be a person ejusdem generis 
with Favenc^ tUs would operate in effect as a licence to 
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all the king’s subjects; which if the crown meant to 
grant,' it would have said so in terms. It is the peculiar 
prerogative of the crown to exercise its discretion in re¬ 
spect of the individuals to whom a trading licence with 
an enemy should be granted. The words “ and otherf* 
have not been held to extend to alien enemies, or fo¬ 
reigners residing abroad, though they may extend to 
British merchants resident here (4t). 

Lord Ellemborough, C. J. This is an attempt to 
carry the principle of those cases further than the Court 
intended. They have held that the others using the li¬ 
cence must connect themselves with the persons to whom 
it is particularly granted ^ and here the licensees were 
the very agents of the party in the adventure. 

The other Judges concurred; and Bayley, J. added, 
that if the government had intended to confine the use 
of the licence to the very persons named, they would 
have guarded against the use of it by any other by reject¬ 
ing the words and others* 

Rule refused. 


(k) Rofulinsan v. JaHstn, li Eajt, XIA- 


SjOE&DS 
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Sjoerds against Luscombe. 


4 , 7tn.‘ 


plaintiff declared upon a charter-party of affreight- Where the 
ment made in London on the pth of November 1807, covenanted in a 
between himself, as master of the ship Gute Sache, and ccr- 

thc defendant, a merchant of London; whereby the of 

* America and 

plaintiff covenanted that the Gute Sache should be pro- receive a load- 
perly furnished as a Kniphausen (neutral) ship, and should freighter, 
forthwith sail from Dover to Wilmington in North Caro- 
lina, and there give notice to the freighter’s agents, and home the same; 

• 1 1 • r excep- 

receive and take on board the said ship from them a tion of the 
complete cargo of pine-iimber, &c.; and, being dis- JXrsr&c?fbut 
patched, should (wind and weather permitting) sail 
therewith to Plymouth dock-yard, and there make true soiutciy tc pro¬ 
delivery to the defendant of the cargo agreeably to bills wUhoIlt i^y 
of lading, (the act of God, the king’s enemies, restraints •“see"'Xat an 
of princes and rulers, and all dangers and accidents of embargo in the 

, . ... ^ , American port, 

the seas, rivers, and navigation, of what nature or kind which prevented 

soever, excepted.) That the ship should tarry at her from ulSding the 

loading and unloading ports 50 running days in the d^e’,‘*ege”him 

whole, if required, to commence on her atrival at Wil- bis cove- 

mington^ and after notice by the plaintiff to the defend- pk-a alkgii^ 

ant’s agents there that she was reidy to load, to cease on prov"dc 

her being laden there, and re-commence on her arrival at »cargo, and was 
° ^ ^ ^ ready and wil- 

Plymouth; and having given notice that he was ready to ling, and offered 
deliver the said cargo, such cargo to be sent alongside, aLngsidc the 
and taken from alongside, at the sole expense of the 

refused to 

receive it there, and discharged the defendant from sending it alongside, on which issue 
was taken by the replication, was held not to be sustained by evidence of the master’s 
>vTitten acknowledgment of the defendant having offered to load the cargo on board, on 
his (the master’s) being ready to take it, for the purpose of raising the question of law on 
the embargo. 

defendant. 
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1812. defendant, the plaintiff giving the customary assistance 
with his boats and crew. In consideration of which the 

againtt defendant covenanted at his own costs to procure a Iff 
Luscombk, Qj. Qfjey iji council for the ship for that voyage, 

and that he would not only provide loading for the ship 
at Wilmington with a full cargo of pine-timber, &c. and 
receive the same from alongside of her at Plymouth within 
the limited days ; but also would, upon a right and true 
delivery of the cargo agreeably to the bills of lading, pay 
the plaintiff freight after a certain rate, &c. The plain¬ 
tiff also covenanted that it should be lawful for the 
freighter to keep the ship on demurrage at her port of 
loading and unloading for 30 running days beyond the 
time before limited, paying the plaintiff 5 guineas a-day. 
The declaration then stated that the ship, being properly 
fitted and documented, sailed from Dover on the voyage, 
and arrived at Wilmington on the 15th of June 1808, 
and immediately gave notice of it to the defendant*s 
agents there, and that he was ready to take on board her 
cargo; that the ship remained at W. for that purpose 
not only for the 50 days and 30 days, &c. allowed, but 
for 150 days longer, being so long detained there by the 
defendant's agents : and though the plaintiff was during 
all those times ready and willing to receive and take on 
board from the defendant and his agents the cargo in the 
charter-party mentioned, if sent alongside the ship, &c. 
and to proceed therewith to Plymouth^ &c.: yet the de¬ 
fendant did not provide loading for the ship at Wilming¬ 
ton with a full cargo, &c. and send alongside the ship at 
W. or elsewhere any cargo of pine-timber, &c. within 
the days limited, &c. but made default, &c.; to the 
plaintiff’s damage of 3000/., 3tc. There were also other 
breaches assigned. The defendant pleaded several pleas, 

traversing 
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traversing the different breaches assigned j but the only 
plea material to the question before the Court was the 
8fh; in which he stated that he did provide loading for 
the ship at Wilmington with a complete cargo of pine tim¬ 
ber, &c. within the days in the charter party limited for 
so doing, and was then and there within those days ready 
and willing and oftered to the plaintiff to send the same 
alongside the ship at W. within the days so limited, but 
the plaintiff then and there refused to receive the same 
from the defendant alongside the ship, and wholly dis¬ 
charged the defendant from sending the same alongside 
of the ship at W. within the days in the charter-party 
limited. To this the plaintiff replied that the defendant 
did not provide loading for the ship at W. with a com¬ 
plete cargo, &c. within the days in the charter-party 
limited for so doing, and offer to the plaintiff to send the 
same alongside the ship at W. in manner and form as 
in the 8th plea alleged. At the trial before Lord Ellen- 
boroughf C. J. at Guildhall^ it appeared that this ship, thus 
chartered by the defendant, sailed in December i 807 in 
ballast upon the voyage in question, under the plaintiff 
as master, and after some delay at Coives^ in consequence 
of damage received at sea in April 1808, pursued her 
voyage to America under Knipbausen colours, and arrived 
at Wilmington on the 15th of y«w, and was ready to 
receive her cargo by the 24th of the same month, of 
which notice was given to Giles and Burgnmn^ the agents 
of the defendant, one of whom came on board to see 
how she could best be loaded. But at that time there 
was an embargo on all shipping in the American ports, 
which he first said he hoped would be taken off in 
temberi afterwards in December: in fact however it con¬ 
tinued till about April and the ship remained iherc 

6 for 
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agaimt 
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1812 , for the time mentioned in the declaration, and came 

- away-about the end of January 1809, after the follow- 

* against ing papers were signed by the plaintiff, which wftc 
Luscomb*. Ijy defendant, who rested his de¬ 

fence upon them. The first of these was a paper dated 
“ Port of Wilmingtonf North Carolina. I do hereby 
admit and acknowledge that Giles and Burgwin^ agents 
for M, Luscombey immediately on my being ready to take 
in cargo on board the Gute Sache on their account, duly 
offered the same in manner and place as agreed upon 
and subscribed by charter-party. And I further acknow¬ 
ledge that the said agents on behalf of Af. Luscombe have 
at all times since continued to offer and were ready to 
deliver the cargo as aforesaid agreed and prescribed for 
shipment on board the said Gute Sache. The sole reason 
why the same has hitherto not been taken on board has 
been the refusal of permit at the custom-house to load 
the said Gute Sachcj and which refusal is still continued 
to be made, predicated, as I understand, on the embargo 
law of the United States. Witness my hand and seal, 
this 4th of yiugust i8©8.” (Signed and sealed by the 
plaintiff, and witnessed.) The other writing was; 

I A, Sjoerdsy master of the Gute Sachcy hereby con¬ 
firm the declarations made by me and under my hand 
and seal on the other side, under date of the 4th of 
August last 5 and further acknowledge that all the .cir- 
N cumstances therein by me declared and admitted have 

ever since and do still continue to this day, as witness 
my hand and seal this 17th of January 1809.’* (Signed 
and scaled by the plaintiff, and witnessed.) After a ver¬ 
dict for the plaintiff on the 8th, and other pleas, a new* 
trial was moved for, on the ground of the- verdict being 
against the evidence, and disregarding the acknowledgr 

ment 
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ment made by the plaintiff in the papers which he had 
signed; the genuineness of which had been doubted at 
life trial, but without any foundation. 

But The Solicitor General and Marr'jaty on shewing 
cause, argued on the legal effect of that acknowledg¬ 
ment, that as the charterer does not exempt himself from 
liability on account of the restraints of governments, 
as the ship-owner does, he continued liable upon his 
covenant, notwithstanding the failure of loading a cargo 
was caused by the American embargo. Blight v. Page (a) 
was referred to. That notwithstanding the terms of the 
papers it was clear that no cargo had in fact been sent 
alongside the ship ; nor could it have been, as it 
would have been seized as soon as it was put into the 
craft to go alongside: although it might be admitted 
that the defendant was ready to have shipped it if a per¬ 
mit could have been obtained. 

Parkf in support of the rule, contended that the 
plaintifP, the master of the ship, was competent to vacate 
the bargain, and to discharge the defendant; and that the 
plaintiff had so done. The paper states that the 
cargo was offered by (he defendant in manner and place 
as agreed upon by the charter party; but finding that 
the loading could not possibly take place, both parties 
agreed to abandon the charter-party: that is the fair 
import of the terms. 

Lord Ellenborough, C. J. Giving that acknow¬ 
ledgment its full effect, I cannot, according to the doc- 

fa) 3 Sat , Ut Pull . *95, in not«. 
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trine of the case cited, give it the legal efl^ct contended 
for. Supposing all the facts stated appeared upon the 
record, the restraint of the government would not ope¬ 
rate as an excuse for the freighter, who was to load the 
goods on board at all events, even if by the law of the 
country it could not be done, but only for the ship¬ 
owner, who covenanted with that exception. I assume 
the fact that nothing but the embargo prevented the 
loading of the cargo: but the result of Blight v. Page 
is, that if the freighter undertake what he cannot per> 
form, he shall answer for it to the person with whom he 
undertakes. If then the plaintiff had exhibited his case 
properly on the record, there could have been no doubt 5 
my only embarrassment, at present is upon the mode in 
which this record is shaped; It is averred in the 8th 
plea that the defendant offered to send the cargo 
alongside the ship; but that the plaintiff refused to 
receive it from the defendant alongside the shipy and dis¬ 
charged the defendant from sending it alongside: to 
which the plaintiff replies that the defendant did not 
provide the loading, and offer to send it alongside in 
manner and form. But the answer is that the paper docs 
not sustain that allegation, and therefore does not sustain 
the terms of the issue. 

The rest eff the Court concurred in discharging 
the rule on that ground: and Le Blancy J., at the 
conclusion of the argument, observed that the paper 
amounted to no more than this, that the captain had 
agreed to admit that but for the embargo the de¬ 
fendant would have loaded the cargo, &c«; and then if 
by law that would relieve him from the obligation of 

the 
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die charter-party, he would not have the benefit of the ad¬ 
mission; but it was no agreement to abandon the 
charter-party. 

Rule discharged. 


Grant against Welchman. 


JpELLf Serjt. moved to enter a nonsuit or for a new 
trial in this case, which was tried before Graham^ B. 
at Wells. It was an action on a note of hand for 6 l. given 
by the defendant to the plaintiff, three years ago, in part 
of an apprentice-fee, on his taking the defendant’s son. 
The entire fee was 12/. of which the note in question 
was taken in part, the remainder being paid at the time. 
The plaintiff recovered a verdict by the direction of the 
learned Judge. The objections made at the trial, and 
now renewed, were, 1st, that the apprentice went into 
his master’s service on the 29th of March 1809, but 
the indenture, which purported to be for seven years, 
was not executed till the 27th of May following, and 
then it was made to commence from the 25th of March 
1809, which it was contended made it void by the sta¬ 
tute of Elizabeth^ being for less than seven years by four 
days, in consequence of the antedating. And jeukson 
V, Warwick (a) was cited. 


But The Court said that an indenture of apprentice¬ 
ship for less than seven years had lately {k) been held to 
be voidable and not void. 


Secondly, it was objected, that at the end of two 
years from the execution of the indenture, the apprentice 

(«) 7 T«rm Ref» SSI. (i) l6 Eastt 13. Gray v. Coaiton. 

on 
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It is no objec¬ 
tion to an 
action on a 
promissory 
notf, that it 
w/is given as 
p Tt of the con¬ 
sideration of an 
indenture of ap¬ 
prenticeship 
for less than 
7 years, by be¬ 
ing antedated ; 
s.ich indenture 
being only 
voidable. Nor 
does the con¬ 
sideration of 
the note fail 
because the 
apprentice was 
di charged by 
a magistrate 
after two ytm* 
on account of 
the master hav¬ 
ing enticed him 
to commit 
felony, parti¬ 
cularly when 
the apprentice- 
fee was to be 
paid in the first 
instance, though 
in case of the 
defendant a 
note was taken 
for part of it 
payable at a 
distant day. 
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on the application of his father, was discharged froni 
the indenture by a magistrate, on proof, that the master 
had enticed the apprentice to commit felony. But no 
notice was taken at the time of this note. On this it 
was contended that the consideration of the note had 
failed i but the learned Judge thought that the considera¬ 
tion was executed, and that the only remedy was by 
counteraction against the master. 

Lord ElLENBOROugh, C. J. having first asked how the 
consideration-money for the apprentice was reserved, and 
being answered that the 12/. was all to be paid at the 
time, but that the defendant’s note for 6/. was taken as 
an indulgence to him, said that that made a great dif¬ 
ference in the question; for that now it must be taken 
that the whole consideration was then payable, though 
out of indulgence to the defendant, the note was taken 
for part. 

F/t Curiam^ Rule refused. 


1812 . 

Grant 

agaimt 

Welchman. 


R'To/tJ.-iy, 
Nov. 9th. ■ 


Doe, Lessee of Bennington, against Hall. 


A surrender of ^ eiectment for a copyhold, which was tried before 

and admittance | ^ ‘' 

10 a copyhold Mansfield^ C. J. at the last summer assizes at Cam^ 
by^th^wiginal "bridge^ the demise was laid on the 5th of March 1812, 
counlroUs and the lessor of the plaintiff made title by shewing, a 

without shew- surrender to him on the 26th of April 1808, but no 

ing a copy ^ * 

stamped as re- admittance under it till the 18th of 1812, which 

stH? & 3. was within a week before the trial, and consequently 

An’admit- after thc day of the demise. and action brought. The 

tance of the 
surrenderee be¬ 
fore trial will maintain ejectment brought by him before admittance upon a demise laid between 
the time of surrender and admitunce. 

defendant 
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defendant was a stranger to the title, and not the surren- 1812 . 

deror. This raised one objection to the recovery of the — 
plaintiff*, who had obtained a verdict at the trial. An- Lessee of 
other objection was that no stamped copy of court-roll 
was given in evidence, to prove the surrender and ad- Hall. 
mittance; but the steward of the manor merely pro¬ 
duced the original books containing the entries of them; 
which it was contended was not sufficient since the stat. 

48 G. 3. c. 149. (page 613-14.), under title copyhold, 
which imposes a stamp of not less than 5/. on any ad¬ 
mittance or copies of court-roll of any admittance in 
court, &c. 

Biossetf Seijt. on moving for a new trial, stated these 
facts and objections to the Court. He enforced the 
objection upon the stamp act by urging that if the evi¬ 
dence of the original entry on the court-roll could be 
received, the stamp would be always evaded. But Lord 
EUenhoroughf C. J. answered, and The Court agreed, that 
the statute not having required a stamp upon the ori¬ 
ginal court-roll itself, but only on the copy, it would 
not be deemed an evasion, and the Court could not sup¬ 
ply it. It was not necessary for the tenant to produce 
his copy, if he chooses to risk the evidence of his title 
in not taking a copy. The original order-book for 
granting administration is evidence {a) of administrarion 
granted; though the letters of administration issued 
thereon are the more useful evidence of it. How can a 
copy be evidence unless the original be evidence ? 

Upon the other point, his Lordship referred to the 
CISC of Holdfast d, Woottams v. Clapham (^), to shew the 

(•) EUm v; iENtfr//, 8 Stth 187 . (S) 1 Tim Btp. 600 . 

relation 
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1812. relation of the admittance, when made, to the aurren- 

- <deT; to which Blosset answered that in that case the 

Lessee of Court had only refused to permit the legal title to be set 

surrenderor against the surrenderee, for whom 
Ha 41 . 2je fjjg jggai estate in trust; against a principle, 

which was at that period much relaxed, but cannot now 
be questioned, that in a court of law the legal title mnst 
prevail, and no notice can be taken of the trust. And 
since that time this Court in T^ld v. Tofield (a) have 
held that a surrenderee before admittance cannot surren¬ 
der to the use of his will. J. thought that this 

point as to the relation had been settled by a case in the 
Common Pleas a few years ago; and Lord Elknbo- 
rwgh^ C. J. referred Blosset^ Serjt. to the case of Roe d, 
y^ereys v. Hicks (^), where it had been laid down that 
the tenant might maintain an action for mesne profits 
from the time of the surrender after admittance; and 
desired him to mention this case again the next day. 
Wkh respect to T<^ld v. Tofield^ fais Lordship c^senred 
that admittance being the surrenderee's own act, kit 
could not assume as a tenant to make a new surrender 
before he had done that which was necessary for him fo 
do, in order to perfect his title as tenant.] On the next 
day Blosste again mentioned this point, said he had looked 
into the case in iTihtw, and had not found any anthn- 
xley for xustainhig an ejectment upon such a refation. 
ffe contended chat doctrine of relaiion did not apply 
kt edl to the ease a otranger, as this -defendant was, 
or to tarts and trespasses, on whidt the action of eject¬ 
ment was founded ; or in any case to confirm an action 
bmught hf a petsoti} arho^'had no xig^ of acdon tn-him 

at 
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at the time it ^as brought. [Lord EikrAormgh^ C. J. 
asked how that agreed with the case in Wilson ?] tie 
said that was only an obiter dictum, without authority, 
and not the point then decided, which was only that the 
land descended to the heir of the surrenderor, who had sur¬ 
rendered to the use of his will and died, where the devisee 
was attainted and executed before admittance. The second 
resolution in Butler v. Baker (a) is, that relation helps 
acts in law, but not acts of the party : up to the time of 
admittance the surrenderor is legal tenant and owner to 
all purposes, and may treat the surrenderee as a trespasser. 
[Lord Ellenhorough^ C. J. That is only because courts of 
law will not look at the title of the surrenderee till ad¬ 
mittance, but when he is admitted, all is perfected by 
the relation, and they will look at his real title. In Ben- 
son V. Scott (^), it was held that if the surrenderor die be¬ 
fore the admittance of the surrenderee, yet, on his admis¬ 
sion, his title relates back. The title under a bargain 
and sale, when inrolled, relates back.j . A bargain and 
sale was a perfect conveyance in itself at common law i 
but by statute it must be enrolled within six months: 
and in the interim it is established by many cases that 
the estate is in the bargainee (r), which is essentially dif¬ 
ferent from the case of surrender and surrenderee^ 
where the estate is in the surrenderor till admittance of 
the surrenderee. 

Lord ELLEKBOROUGff, C. J. This Is pushing too far 
the efiect of the fictitious demise of the plaintifiF in eject-^ 
ment. We will not look at his title till admittance, but, 
when admitted, and his legal title perfected, we will look 

{a) 3 Rep. 49. (*) iSj. 

(0 Cm, Dig, Bargain and Sata, B. 9 . 
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1812 . 


Doe‘, 

Lessee of . 
BtNNINOTOH, 
againit 
Hall. 


to hit real title derived from the act of the party surren¬ 
dering to him, which has been made perfect by the sub¬ 
sequent admittance. The'case'in 2 Wilsortf t'aughan v. 
Atkins {a)t and Holdfast d. Woollams v. Clapham.{b)i Sup¬ 
port the same principle. 


The Court refused the rule upon both points. 

(4) 5 Bum 2764* (ti) 1 Term Hep, 6 oc. 


Monday^ 
Nev. 9th. 

Though a pur¬ 
chaser for a 
valuable con¬ 
sideration may 
recover in eject¬ 
ment against 
one who claims 
only under a 
voluntary set¬ 
tlement of 
which such 
purchaser had 
notice: yet it 
seems that the 
inadequacy of 
consideration 
for such pur¬ 
chase is ma¬ 
terial if it ex¬ 
tend so far as 
to shew that it 
was not made 
bona fide, but 
merely colour- 
ably, to get rid 
of the first set¬ 
tlement, and 
make another, 
which was also 
in truth a vo¬ 
luntary Kttlc- 
mcat. 


Doe, Lessee of Parry, against James. 


npHE lessor of the plaintiff having obtained a verdict, 
in this ejectment, tried before Le Blanc, J. at 
Monmouth f 


Abbott moved, by leave, to set aside it and enter 
a nonsuit, upon an objection taken at the trial. Both 
parties claimed under David Lewis ; the defendant as 
heir of the body, under a prior marriage settlement, 
made by Lewis s the plaintiff under a subsequent con¬ 
veyance from him in 1797, for a valuable consideration, 
as he contended, which entitled him to claim against a 
voluntary settlement made after marriage, though he 
had notice of the settlement. The defendant contested 
the adequacy of the consideration of this conveyance, 
and entered into evidence to shew it. The consideration 
for it was 400/. of which lOoA only was paid at the 
time, according to the acknowledgment of David Lewis, 
given in evidence, and the 300/. was to remain as a 
charge upon the estate'. It also appeared that instructions 
had been given about the same time by D, Lewis for 

making 
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miking his will, by which the 3oo/. was bequeathed to 1812 . 

Mrs. Parry, the lessor’s wife, and her son. He referred 

to Doe d, Watson v. Routledge (a). Lessee- of 

Paert 

agaimt 

Lord Ellbnborough, C. J. asked if it had been left 
to the jury whether the conveyance was made bona fide. 

To which Lt Blanc^ J. answered, that the case was not 
put upon that ground at the trial; but merely on the 
ground of the purchaser’s notice of the settlement, and 
inadequacy of consideration \ and the verdict was found 
under his direction in point of law, that notice of the 
settlement made no difference : and then the case rested 
upon the other question, whether adequacy of considera¬ 
tion was necessary to sustain it. 

Lord ElLen BORO UGH, C. J. The defendant should 
at least have shewn such an inadequacy of consideration 
as amounted to evidence that it was not a bond fide con¬ 
veyance, but colourable to get rid of the settlement. 

Was the estate shewn to be of the value of 4000/. in- 
stead of 400/. ? 

Ahhtitt said that he had no such evidence, though it was 
certainly more than 400/. 

Lord Ellbnborough, C. J. Taking it then to have 
been conveyed for an adequate consideration, there is 
nothing to vary this from the common case of a pur¬ 
chaser claiming against a prior voluntary settlement. It 
is clear that notice of such a settlement cannot vary the 
quesdon: it amounts only to notice of a settlement 


VoL. XVI. 


(«} Cwf% jog, 
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which 
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v^hich was Told against a subsequent purchaser for a fa- 
luable consideration. Nor can the giving the Soo/. back 
by the will to the purchaser’s faiiiily make a diffisreficc $ 
for that might have been altered. 

Per Curiam, Rule refnsi^ci. 


Tuesday, 
Nnv. lOlh. 


♦ 

Thompson against The Royal Exchange As¬ 
surance Company. 


Where the ship 
was wrecked, 
but the goods 
were brought 
on shore, 
tliough in a 
very damaged 
state, so that 
they became 
unprofitable to 
the assured: 
Held that the 
underwriters on 
the goods, 
who were freed 
by the policy 
from particular 
average, could 
not be made 
liable as for a 
total loss by 
a notice of 
abandonment. 


riiHIS was an action upon a policy on goods (tobacco 
and sugar) on board the ship yaue, at and from 
Heligoland to l/indon, and the policy contained a clause 
making the underwriters free from particular average. 
The ship, with her cargo on board, was driven from 
her anchor at Heligoland, and wrecked; but the 
goods in question were afterwards got on shore and 
saved, though in a very damaged and unprofitable state; 
and the ship was obliged to be broken up. The assured 
gave immediate notice of abandonment. But Lord 
Ellenborough, C. J. at the trial at Guildhall, nonsuited the 
plaintiff upon the construction of the clause against par¬ 
ticular average. 


Topping moved to set aside the nonsuit, and contended 
that this was a total loss, or a case of general and not 
of particular average. The sugars he said were ihostly 
washed out of the hogsheads, and the tobacco was quite 
spoiled by the sea-water, and though brought to shbfe, 
yet it was in such a state that it was worth nothing to 
the assured, and he never received any thing. He re> 
ferred to Anderson ▼. lie Royal Exchange Assurance Com-- 

pany {a). 
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psny {a)f where he said that upon a loss similar to the pre- 1812, 

sent, the Court would have holden it a total loss if the ^ 

Thomfsok 

assured had abandoned in due time. agahu 

TnK Rotal 
ExcuANex 

Lord EllbnborouGHi C. J. All the goods were got 
on shore and saved, though in a damaged state. If this 
can be converted into a total loss by a notice of abandon¬ 
ment, the clause excepting underwriters from particular 
average, may as well be struck out of the policy. We 
can only look to the time when the loss happened, and 
the goods were landed, and then it was not a total loss, 
however unprofitable they might afterwards be. 

Bayley, J. The very object of the exception is to 
free the underwriters from liability for damaged goods. 

They say in effect that they will be liable if the goods 
are wholly lost, but not if they are only damaged. 

Per Curiam, Rule refused. 

(a) 7 £«tt, 38. 


Roberts against Read and Others. 


Tuttday, 
Nov, JOth. 


I N an action on the case, the plaintiff declared that on Though the 

* , general high- 

the I St of December 1800, at Penzance, in Comwatl, way act, 

^ 3 ^ 

she was and still is seised for her life, of a garden, with e. 81. directs 

the appurtenances, in which, until the grievance after- 3°”* 

mentioned, there was a virall ioo feet long, &c. abutting persons for any 

on a public street in Pemsance g and that the defendants, atud in pursu¬ 
ance thereof, 
shall be com. 

mexsed within three caUtidar months efter the fact committed,end not afterwards; yet if 
surreyors of highways, in the execution of their oflSfC, undermine a wall adjo'ming to the, 
highway, which ddes not hiB till more than three i»d«kths efterwatds, they are subject to 
an actim on the oascrfor dic consequential injury wi^hih^^ months after the failing of 
the WaUk 

0^2 


on 
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on the itt of Mof 1810, and on other days, wrongfullf 
and injuriously dug up so much of the soil adjoining and 
near to the wall, on die side next the street for 200 
feet, and removed the same, and thereby not only ex¬ 
posed and laid open the foundation of the w^l to the 
rain and flowing of waters thereto, and to the frost and 
inclemency of the weather, but greatly weakened die 
wall; by reason whereof 100 feet afterwards, on the ist 
of Septtndfer 1810, fell down, and the remainder was 
greatly injured. At the trial before Graham^ B., at Boi- 
min^ the case opened on the part of the plaintiff was, that 
she sought to recover damages against the defendants for 
a wrong done by them in their capacity of surveyors of 
the lughways for the town of Pemumctf in under- 
mining her wall; and it appeared in evidence that the 
act done by their order for the purpose of making some 
improvement, in the street, and which ultimately occa¬ 
sioned the mischief, was in May 1810, though the wall 
did not fdl dll the gist of January 181 r, and that this 
action was not commenced till the 13th of jfyril 1811 y 
whereupon the defendants* counsel objected that the 
action was brought too late by the stat. O. 3. c. 78* 
/. 81., ^ich enacts, that if any acdon shall be com¬ 
menced against any persons for any thing dom or aettd 
in pursuance of tl^ act, such acdon shall be com¬ 
menced widiin three calendar months after the fict com¬ 
mitted, and not afterwards.** And he contended that 
here die ^ dung dont or by the defendants was the 
undermining of the wall by digpng up the highway by 
their brder, and not the falling of the wall, which was 
a mere consequence of such wrongful act. The plain¬ 
tiff, however, recovered a verdict for the amount of the 
damage Sustained, by the direcd<m of the learned Judge, 

who 
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who gave leave to the defendants’ counsel to move to 
set it aside, and enter a nonsuit, if the Court should be 
of a different opinion. 


1B12. 

R*bbet» 

KBAB. 


yefy// now moved accordingly, and contended that 
the wrongful thing i/ofu or acted by the defendants, was 
the undermining of the wall, which happened more than 
three calendar months before the action commenced. 
The legislature limited the time so narrowly, in order 
that officers of this description sued for what they did ei 
officio might have the means of indemnifying themselves, 
if sued, while they were in office, or at least before they 
finally passed their accounts. [Bay/ey, J. How was the 
damage to be estimated before it actually happened?] 
The probable damage might have been estimated by per¬ 
sons of skill. In Goding v. Ferris (o), it was considered 
that an action could not be maintained against custom¬ 
house officers for seizing goods, unless brought vntiun 
three months after the actual seizure, although there was 
a continuing detention of the goods at the time of ac> 
tion brought. 


Lord Ellenborough, C. J. It is sufficient that the 
action was brought within three months after the wall 
fell, for that is the gravamen; the consequential damage 
is the cause of action in this case. If this had been tres- 

s 

pass, the action must have been brought within thm 
months after the act of trespass complained of; hut being 
an action on the case iot the consequential damage, it 
could not have been brought fill the spedfic wrong hid 
been suffered; and that only happened within three 
months before the acdon brought 

Per Curiam, Rule refused. 


(«) s if. 14. 


Etrb 
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Tueidayt 
JVbv. XOtb. 

An insurance 
may be effecccd 
on projits gene* 
rally without 
more descrip¬ 
tion, and en¬ 
grafted upon a 
policy on ship 
and goods in the 
common printed 
form for a 
certain voyage; 
with a return 
of premium for 
short interest: 
the assured 
proving an in¬ 
terest in the 
cargo. 


Eyre and Another against Glover, 

rr^HIS was an action on a policy of insurance, dated 
**■ London^ 26th of August 1809, in the common 
printed form, on a voyage, as described in written 
words {a) from Riga to Hull, including the risk in 
craft to and from the shipy with liberty to carry and 
exchange licencesy clearancesy and assimulaied papers of 
any description whatevery upon goods, and also upon the 
body of the ship Elvzahethy &c. The said ship, &c. 

** goods and merchandises, &c. for so much as concerns 
“ the assureds by agreement between the assureds and 
« assurers in the policy are and shall be {b") on profits f 
(without further description,) at a premium of « 20 gw- 
neas per cent., to return 5I. per cent, for convoy in the 
Baltic, a place of rendezvous, and 5I. per cent, for convoy 
from thence to Great Britain, and lol. per cent, for convoy 
for the voyage or cessation f hostilities in the Baltic and arri¬ 
val, and the whole premium on short interest** The decla¬ 
ration after setting out the policy, alleged the promise of 
the defendant as an underwriter thereon for 200/. in con¬ 
sideration of 40 guineas premium, and then stated that 
the ship on the said a6th of 4ugust 1809 was in good 
safety at Riga, and that divers goods of great value were 
then loaded on board her to be carried on the voyage in¬ 
sured, and that the plaintiflFs were then and from thence 
until and at the time of the loss aftermentioned interested 
in the said goods, and in the profits expected to be made 

(a) The written words are printed in italics. 

( 4 ) Here the wotds “ valued at” in the common printed fonn were struck 
out. 

thereon, 
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thereon, to the amount of all the money insured on the 
said goods and the said profits respectively; and that the 
said policy was made on the said profits and for the use 
and benefit of the plaintiffs. And then the plaintiffs 
averred that after the loading of the goods on board the 
ship, to wit, on the 31st of October i Sop, the ship with 
the goods on board set sail from Riga on the voyage in¬ 
sured, and in the course of the same was captured with 
the goods by the king’s enemies, and thereby the said 
goods with divers great profits to the amount of all the 
money insured thereon, which the plaintiffs would have 
gained if the said goods had arrived at Hully were lost to 
them; whereof the defendant on the 30th of November 
1809 had notice, and by reason thereof became liable to 
pay the said aoo/., &c. The declaration also contained 
the common money counts. The defendant pleaded 
non assumpsit, and paid the whole premium into court 
upon the count for money had and received. 

At the trial before Lord Ellenboroughy C. J. at Guildhall, 
it appeared that the plaintiffs had chartered the Elizabeth 
from Hull for Riga, to receive from their agents there a 
full cargo of hemp or flax. That she sailed from Hull 
under the king’s licence, and complied with all the terms 
of it, and arrived at Riga on the 23d of September 1809. 
That the plaintiffs* agents, on the 24th of October 1809, 
shipped a cargo of flax on board the Elizabeth at Riga for 
Hutti in which the plaintiffs were interested from thence 
to, the time of the loss, of the invoice value of 51 \6l. 4/. 
6</., the profit on which, supposing it to have been shipped 
^nd to have arrived in a sound state, would have been to 
the amount insured, which was 1000/. The ship and 
£^1^0 captured by the Danes on the 1 yth of JVo- 

vember. Objection was taken at the trial that this was a 
gambling policy, and therefore void; but Lord Ellen- 

6 borough. 


1312 . 

Eyrf 

against 

Glovkr. 
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horoughy C. J. overruled the objection, seeing no diitinc^ 
tion in principle between an insurance on profits valued, 
which had been held to be legal, and on profits without 
the valuation being ascertained in the policy, but left open 
to proof afterwards: id certum est quod certum reddi 
potest: and that the flax must be taken to have been 
shipped in a sound state, the contrary not appearing. 
The plaintiffs having recovered a verdict, 

Richardson moved for a new trial, or in arrest of judg¬ 
ment, on the ground that profits generally, without more 
certainty, could not be insured. It is uncertain upon 
what they are to be calculated. Insurances of this nature 
have crept in by degrees. In Grant v. Fariinson (a) the 
profits insured were reduced nearly to a certainty. That 
case was followed by Henrickseny, Margetson (b), Barclay y. 
Cousins (r), and in all of them the profits were valued upon 
a specific cargo. But this case goes a step further than any 
of those; for here, in order to ascertain the loss, evidence 
must be given of the state of the market. Then there is 
also to be a return of premium in the event of short in¬ 
terest ; which means in case there shall be no prafii on 
the cargo; not in case there shall be no cargo. 

Lord Ellemborouoh, C. J. Are profits any thing 
more than an excrescence upon the value of the goods 
heyond the prime cost ? The difficulty of the eallcula- 
tion cannot affect the question of interest, dr the legality 
of the contract. Short interest means no more than a 
short profit on the cargo to the extent of the whole 
sum insured. 

Fir CurUm, Rule refused {d). 

( 0 ) Parif 267 . 4 th edit. (d) S JUuttS49- ><><«• (0 a Maift 544* 

(d) Vid. H0it00 y. GltvufyS Baity 31S. aid Gl0mtry%Nm B*p» SoS« 
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GlOTtR. 
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Roe, Lessee of Shell, against Pattison. 

J^OLROTD moved to set aside a nonsuit, and to 
enter a verdict for the plaintiff, under leave reserved 
by Ba^ley% J. upon the trial of this ejectment at the last 
assizes in Northumberland, The question arose upon a 
will, under which the defendant claimed as heir of the 
devisee, and the lessor of the plaintiff claimed as heir of 
the devisor, whether the devisee took a fee in the pre¬ 
mises sought to be recovered, or only a life estate. The 
will, after making bequests to several of the testator’s re¬ 
lations out of his stock in the 4 per cent, consols, and of 
all his wearing apparel, devised as follows: « and after 
all my ju^t debts and funeral expenses paid, 1 leave all 
the remainder in the above stocks nvith my freehold pro-- 
perty to my sister Margaret Stoker, and all other monies 
due to me.” It was contended that the word property 
was of equivocal meaning, and might denote a descrip > 
tion of the interest, or only of the estate or thing devised, 
according to the intention of the testator; but unless it 
was clear that his intention was to dispose of all his inte¬ 
rest, the heir at law ought not to be disinherited, and 
the.devisee would take only for life. In Hogan v. Jack- 
fen (a) it is true the words real ^eett were held to carry 
a fe«; and Lord Man^ld is reported to have said that if 
effects meant property, there was an end of the question, 
because it would pass a fee: but in that case there could 
be no doubt from other parts of the will, that the testator 
intended to part with the whole interest. Here there is 
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(«) Ct/wp.9^9- 


nothing 
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nothing to shew that by freehold property he meant any 
thing more than lands. 

Lord Ellenborough, C. J. I think it was clearly 
the intention of the testator to give as absolute an estate 
and interest in his freehold property as in his stock. 
There can be no doubt about his stock; and Lord Mans¬ 
field^ in the case referred to in. argument, was of opinion 
that the word “’effects” was synonymous to property, and 
would carry a fee. Indeed there are no words of such an 
inflexible nature as will not bend to the intention of a 
testator, when it can be collected from the context of his 
will. Accordingly we have lately decided that the real 
estate passed under a devise of the personal estate, 
because it was clear that such was the intention of the 
testator («). Here there is no other disposition of the 
real property, and it is plain the testator* meant to 
give the same estate in the real as in the personal 
property. 

Grose, J. The testator meant to give all his interest 
in the stock, and the same in his real property. 

Lb Blanc, J. Property is a word large enough to 
carry the interest in the estate; and here it appears the 
testator meant to dispose of his real in like manner as his 
personal property. I 

Fer Curiam, Rule ref^used. 


(») XI Eatt , 246. 


The 
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The King against The Inhabitants of Oxford- Tu*sday, 

-iNev. 10^. 

SHIRE. 


1NDICTMENT for not repairing a bridge. The de- indictment 
^*fendants pleaded that Marsach was liable fj* nm re^alr-^ 

ratione tenurae. At the trial before Le Blanc, T, at ing a bridge. 

, , , , , , Plea, that J.J. 

Amngdony it appeared that the bridge had always been is r»tione 

repaired by the Cadogan family, who were formerly pi^ "lioi 

owners of the estate now the property of Mr. Marsack. th^at the 

Mr. Marsach purchased the whole of the Cadogan estate, 

® was part of a 

except about i oo acres called Dirty Coppice, which largrr estate. 
Lord Cadogan still retained, and since the conveyance to j. 5. pu”hase(f. 
Marsack had continued to repair the bridge. The learned 
Judge was of opinion that this evidence was not sufficient retained the 

° _ ... rest in his own 

to charge Marsack with the liability, for as Lord Cadogan hands, and as 

Still remained owner of a part of the property, and had purchm as since 

repaired since the parting with the estate Xo Marsach, it 

was rather to be inferred from these facts that he was where in such 

_ . , . , , . , case the county 

Still liable in respect of the portion which he retained. was found guil- 
A verdict was therefore given against the defendants. 

stay thejudg- 
nirnt Mpon pty- 

W.Mo Taunton moved for a new trial, or for a stay of ment 
judgment against the defendants, until another indictment ,„di, t ent was 
was tried. He said that the plea had been framed under dcr^to”^ th^* 
a conception that the Cadogan family was liable in respect liability, 
of the larger estate sold to Marsach ; but admitting upon 
the evidence as it now stood that they still remained 
liable, it only proved that the liability subsisted not in 
respect of MarsacBs estate only, but of the whole estate; 
and if so, both Lord Cadogan and Marsack would be 
jointly liable, and each would be chargeable with the 

whole 



224 


CASES m MICHAELMAS TEEM, 


1812 . 


The Kino 

mgatHtt 

The Inhalutants 
of 

OzrOXDSBIEB. 


whole repairs, although he would have his remedy a^inst 
the other for contribution. Regin* v. Duchess of Bue- 
cleugh{a). At all events it is clear that the county b not 
liable. 

Lk Blanc, J. The only evidence adduced at the trial 
was, that Lord Cadogattf who had been formerly owner 
of the whole estate, had sold the greater part of it to 
Mr. Marsack. That before that time he had repaired the 
bridge, but in respect of what lands he had so . done it did 
not appear, but only that he sold lands to Mr. Marsack. 
It was proved that since the sale Lord Cadogan had con¬ 
tinued to repair the whole as he had before done \ and I 
thought that this was not evidence to charge Mr. Marm 
sack with the liability. 

Lord Ellenborough, C. J. The defendants have not 
maintained their plea. It is pleaded that Marsack and all 
those whose estate he has have immemorially repaired. 
Now there is no evidence that he and those who had the 
estate have repaired, for it appears that sin^ he pur¬ 
chased the estate another person has repaired. It would 
have been more correct to have pleaded that he and those 
whose estate he has with others have Tcpaired, instead of 
which the burthen is cast on him impartibly, without 
giving him the benefit of a contribution from Lord Codb- 
gan. But I should be sorry to conclude the county 
bringing forward their case, as it is clear they have never 
repaired. 

7 h$ Court directed that the rule should be drawn up 
for staying the judgment upon payment of the costs of 

7 the 
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the prosecution ; and Lord ElknboroUgh^ C. J. added) that 
if the public exigency required it, the county must re¬ 
pair without prejudice to their case; and Le Blanc,.]. 
•aid, that the county might proceed to indict the parties 
whom they contended to be liable. 


J 812 . 

The Kimo 

agaiiut 

The Inhebi- 
tantt of 

OxrOBPSBIRB. 


CovERLY against Morley. 

^IpHIS was an action by the payee against the maker of 
. a promissory note for too/., dated the 8th of January 
i8ii, payable one month after date; to which the de¬ 
fendant pleaded, that after the making of the promise, 
and before the commencement of this action, namely, 
on the 9th of February 1811, he became bankrupt, and 
that the cause of action accrued before that time:.on 
which issue was joined. The defendant, at the trial 
before Lord FMenhorough, C. J. at Guildhall, put in the 
coihmission, dated the 9th of February 1811, (this action 
having been commenced within the year after that com- 
nussion issued, viz. in Hilary term 1812,) and also his 
certificate allowed by the Lord Chancellor, which by stat, 
5 Geo. 2. c. 30. operates as a discharge of the person and 
future effisets of the bankrupt, except in certain cases, 
and amongst others that of a subsequent commission of 
bankruptcy, in which case the future effects of the bank¬ 
rupt n:main liable to his creditors, « unless (by /. 9.) 
<* the estate of such person shall produce clear, after all 
V charges, sufficient to pay every creditor under the 
« commission in the pound - for their respective 
“ debts.** But this Was shewn to be the second commis¬ 
sion of bankruptcy issued against this defendant, and the 
plaintiff called the assignee under this commission, in 

order 


Tuetdjy, 
N»v. XOtb. 
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a second com¬ 
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order to prove that the bankrupt's effects would not pro¬ 
duce 15/. in the pound: the witness however said that 
he thought it probable that the ejects naould produce 15/. in 
the pound. Whereupon it was objected, that it was in¬ 
cumbent on the plaintiff to prove that the bankrupt’s 
estate would not produce 15/. in the pound; whereas 
the plaintiff’s own witness had proved the probability of 
such a payment. But his Lordship overruled this objec¬ 
tion, being of opinion that the certificate under a second 
commission was no bar to execution in this action against 
the bankrupt’s effects, unless it appeared afilrmatively 
that his estate had produced clear after all charges suffi¬ 
cient to pay every creditor under the commission 15/. in 
the pound in the words of the act; and that proof of the 
probability only of this was not sufficient. A verdict 
was thereupon given for the plaintiff. 

PuUer moved for a nonsuit or new trial, insisting that 
unless the objection taken at the trial was allowed to 
prevail, a bankrupt could never avail himself of a certifi-' 
cate under a second commission, provided the credirct 
brought his action immediately, and before a dividend 
was declared under such commission. And he cited Philpott 
V. Carden («), where the plaintiff proved that 15/. in the 
pound had not been paid under the second commission \ 
and Jdft V. BaUard (d), where a dividend not having been 
declared under the second commission, the plaintiff ad- 
duced evidence shew that it was nm; probable that the 
bankrupt's estate would pay in the pound: and he 
said that it had never yet been decided that if there be 
eridenoe that the esute Will ^obably j^ay 15/; in the 

(<*> j r, a. Of. w i V FmK, 467. 

pound, 
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pound, that the certificate will not protect the bankrupt’s 
effects.. [Lord MUenborough, C. J. inquired why the de¬ 
fendant did not move to stay further proceedings in the 
action until a dividend was declared.] To which it was 
answered, that there was not any instance of such a 
motiOR. 


1812 . 

CovKRtr 

against 

Morlky. 


Lord Ellbnborough, C. J. The statute has not im¬ 
posed upon the court and jury the duty of judging by an¬ 
ticipation to what extent the bankrupt’s estate will an¬ 
swer the demands of his creditors. If it has produced 
sufficient to pay 15/. in the pound, that is clear and in¬ 
telligible ; but whether it will produce so much is another 
question. The words of the statute are plain and ex¬ 
plicit, and I dare not go against its directions; and if it 
has been done in any case, 1 do not feel myself at liberty 
to follow the example. 

Batley, j. None of the cases have decided con¬ 
trary. In v. Ballard the Court of Common Pleas 
seem to have considered the payment of 151. in the 
pound as a conation precedent. 

Pit Curiam, 


Rule refused. 
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The Kino against The Inhabitants of Nantwich. 



^ removal of Samuel JoneSi Margaret his wife, and 
their children by name, from the township of Pendleton 
in the county of Lancaster^ to the township of Nantwch 
in the county of Chester s the only question was, whether 
the head of the family, Samuel Jones^ had acquired a set¬ 
tlement by apprenticeship in the township of Pendleton, 
The parish of Nantwich consists of five townships, of 
which the township of Nantwich is one. These town¬ 
ships act separately in all matters relative to the manage¬ 
ment of the poor, and separate overseers are regularly 
appointed, two for each township. Two churchwardens 
are appointed for the pari^ at large, who have not been 
accustomed to interfere at all in the management of the 
poor in any of the townships. There are no churchwar¬ 
dens or chapel wardens appointed in any of the townships. 
In the year 1787 Samuel fones, being, then a poor boy, set¬ 
tled in the township of Nantwich^ was put out for seven 
years as an apprentice to W. and T. Douglas^ cotton msi- 
chine workers, by an indenture duly stamped and executed 
by the overseers of the township of Nantwich, by the pau¬ 
per, and by W. and 7 *. Douglas, and duly allowed by two 
magistrates for the county of Chester, but net executed by 
either of the churchwardens. Under this indenture Samuel 
Jones served Messrs. Douglas for seven years in the town¬ 
ship of Pendleton, and resided there during the whole time. 
Margaret, mentioned in the order, is the wife, and the other 
paupers are the legitimate children of Samuel Jesus, The 
Sessions being of opinion that the indenture was void be- 
<rause not executed by the majority of the churchwardens 

and 
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and overseers, confirmed the order of removal, subject to 
the opinion of this Court on the question, whether under 
the circumstances of the case it was necessary that the 
churchwardens of the parish, or one of them, should 
have executed this,indenture to make it valid. 


1812. 


The Kino 
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The Inhabitants 


of 

Nantwich. 


y. WiUiami in support of the order of sessions, after pre¬ 
mising that there was no decision upon this point, stated 
that the question would turn principally, upon the con¬ 
struction of the two statutes of 43 Eliz. c. 2. and 13 & 
14 Car, 2. c. 12., as they are to be considered with refe¬ 
rence to the extent and nature of the duty of church¬ 
wardens. If the question had stood upon the first of 
those statutes alone, there could have been no doubt that 
the churchwardens were an integral part, and must have 
joined in executing this indenture. But the doubt arises 
on 13 & 14 Car, 2. c, 12. /. 21., which subdivided pa¬ 
rishes into to'vnships, and enabled the latter to maintain 
their own poor. That section enacts, that there shall be 
two or more overseers within every township, who shall 
execute all acts for the relif of the poor^ as is appointed by 
the 43 Eliz, These words, it must be admitted, are very 
general, and might seem at first sight to confer on them 
all the powers of churchwardens and overseers united; 
but it appears that the legislature have put a more limited 
construction upon them; for by the 8 & 9 IV. 3. c. 30. 
they thought it necessary expressly to empower the over¬ 
seers, where there are no churchwardens, to act alone in 
granting certificates. Now it is evident that this provision 
would have been nugatory if the words of the stat. Car. 2. 
arc to be taken in their most enlarged sense. As to what 
is reported to have fallen from two of the learned Judges 
VoL. XVI. R in 
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in Rex V. Clifton [a), upon the question whether it was 
necessary for the churchwardens of the parish to join in 
granting a township certificate, it may be observed that 
they expressly abstained from deciding it. Then the 
17 G. 2. c. 38. X. 15. makes a similar provision with that 
in the 8 & 9 W. 3for it enacts, ** that the overseers 
within every township or place where there are no 
churchwardens, shall act in all matters relating to the 
poor, as churchwardens and overseers may do by that or 
any former actwhich enactment cannot be said to apply 
to this case, because this is not a township where there are 
no churchwardens. Thus it was considered by the Court 
in the case of Spitalfelds v. Bromley (^), that two town¬ 
ships within a parish are the same as two parishes, yet 
the churchwardens arc overseers of the whole parish, 
and have a superintendence over the whole. As to the 
argument which seems to have weighed with the Court 
in Rex v. Clifton^ that a churchwarden appointed for a 
whole parish, who resides in one of the townships within 
it, may have an interest to act in opposition to his duty 
in order to exonerate his own township, that may be the 
case in the granting of Certificates by which the town¬ 
ship is immediately charged, but the interest is too 
remote in the case of binding out apprentices. Then 
it may be urged that the policy of the law, with respect 
to parish apprentices, seems to be to interpose as many 
checks as possible upon the act of binding thein outj 
and that policy will best be sustained, by interposing the 
necessity of the churchwardens concurring. 


(«) % Eattt 168. 

{b) 18 yin. Air, 468. S. C. a Settt 684., last edit. 
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Nolan and Coltmany contra, denied that under the 
43 Eliz. c 2. the churchwardens were to be considered as 
an integral part, although they were a component part of 
the body of overseers, and a majority of the whole would 
be competent to act. That statute directed the church¬ 
wardens and overseers to provide for the relief of the 
poor, and amongst other things, for the binding out poor 
children apprentices (a); so that there can be no doubt 
of that being one of the acts for the relief of the poor. 
Afterwards the 13 & 14 Car. 2., in terms as general 
as possible, enabled overseers within townships to execute 
all acts for the relief of the poory as is appointed by the 
43 Eliz. Thus far there seems to be no difficulty; but 
it is contended that the 8 & 9 W. 3. by making a special 
provision enabling overseers, where there are no church¬ 
wardens, to act in the case of granting certificates, is a 
legislative recognition that they had not a general power 
given them before. In answer to this, it may be observed, 
that the 13 & 14 Car. 2. only enabled the overseers 
generally to execute all acts for the relief of the poor, 
with reference to what the 43 EUz. had before directed 
the churchwardens and overseers jointly to execute; 
and therefore as the granting certificates was a new 
power, originating with the 8 & 9 W. 3., and not one 
which was directed by the 43 Eliz.y there might be 
doubt whether it was strictly within the meaning of the 
13 & 14 Car. 2.; and thus the special provision in the 
8 & 9 W. 3. may well be accounted for. And if this 
were to be a reason why the 13 & 14 Car. 2. should not 
be holden to extend to the binding out apprentices, it 
would equally apply to every other case specified in the 
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43 as the providing a fund for setting the poor 

to work, &c.; and so would operate as a complete re¬ 
peal of the 13 & 14 Car. 2. As to Rex v. Clifiont it i» 
true that the question more immediately before the 
Court was dilFerent from the present, but what was 
there laid down by Lawrencef J. and Le Blanc, J., respect- 
ing the question whether it was necessary for the 
churchwardens to join in the certificate, is very mate¬ 
rial to this decision; and if any doubt remained, the 
17 G. 2. c. 38. s. 15. has removed it; and as to what 
is said in answer, that this is not a township where there 
are no churchwardens, the same might be said of every 
other township in the kingdom, and would reduce the 
clause in 17 G. 2. to a dead letter. And the 2 & 3 yfnn, 
c. 6; which gives the same powers to overseers, in the case 
of binding out parish-apprentices to the sea service (a), 
that the 17 G. 2. afterwards gave them in all cases, and 
is in pari materia, altogether omits the words « where 
there arc no churchwardens.*’ As to the argument arising 
from convenience, although it is enough to stand upon 
the positive regulations of the 13 & 14 Car. 2., it may, 
however, be observed, that it would be doing away the 
remedy which was expressly intended by that act, if the 
churchwardens for the whole parish were bound to in¬ 
termeddle with the several townships; which in some 
instances are very numerous and far distant, and in 
others locally situate in a different parish; alid there¬ 
fore of many of them, the churchwardens cannot be sup¬ 
posed to have any local or personal knowledge, which 
is necessary for the due exercise of the office of overseer: 
As to the case of Spitaljields v. Brmley the decision is 
beside this case, and that which bears upon it was a 


(a) 2 & 3 Atut) 61 4. 3. 


mere 
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mere obiter dictum, and upon examination will be found 
not sustainable. 

Lord Ellenborough, C. J. In the course of the ar¬ 
gument my mind has certainly fluctuated, but the pre¬ 
ponderance of my opinion at last is that this is a well 
executed indenture. The 43 of Eliz. c. 2. required an 
execution of the indenture by a majority of the church¬ 
wardens and overseers. I have very little doubt that the 
policy of the 13 & 14 Car, 2. c. 12. 21. was to vest the 

powers then subsisting in the churchwardens and over¬ 
seers of the parish, in the overseers of each subdivision *, 
and if the question stood upon that statute, I should have 
thought that it was a repeal of the 43 Eliz, to that 
extent. My doubt arises on the language of the certifi¬ 
cate act, 8 & 9 IF". 3. c. 30., and of the 17 G. 2. c. 38. 
The certificate act empowers the overseers of any place 
where there are no churchwardens, to sign and seal cer¬ 
tificates ; but I think that may be considered only as giv¬ 
ing a special authority to those persons, to execute certifi¬ 
cates in the particular instance there mentioned ; and if 
this were a certificate instead of an indenture, the question 
would have been whether this case did not fall within their 
authority, so as to have enabled the overseers alone to act. 
But it is not necessary at present to decide that question, 
nor was it decided in Rex v. Clifton^ for that was holden 
a bad certificate, upon a distinct ground; but the question 
was touched upon, and it seems to have been the opi¬ 
nion of two of the learned Judges, that the certificate 
might be given by the overseers of the township alone. 
Then as to the policy of requiring the churchwardens 
of the parish at large to interfere in the management of 
the poor of the several townships, it is quite at variance 

with 
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1812. with the 13 8c 14 Car, 2 .; for after permission was given 
—by that act to remove from township to township ; to re- 
a^nintt quirc the churchwardens to intermeddle in such removals, 

I he inhabitants placing them in the singular situation of be- 

Nantwicu. coming both appellants and respondents at the same time ; 

which is so incongruous, that it must have been the in¬ 
tention of the legislature to effect a complete separation 
of the townships: and that affords an argument to shew 
that the legislature meant to give to the overseer^ of each 
township, distinct pow'ers to all purposes for the relief 
of the poor. But it might be thought that the granting 
certificates did not necessarily relate to the relief of the 
poor; and that wmU account for the introduction into the 
certificate act of the clause giving them a distinct power. 
Then a further doubt is raised by the language of the 
17 G. 2. c. 38. /. 15., the words of which are, that the 
overseers within every township or place where there are 
no churchwardens, shall act as churchwardens and over¬ 
seers.” It may be said that this is not inconsistent, be¬ 
cause by no churchwardens may be meant no persons 
answering to that description within the township, such 
as chapelwardens; but I cannot think the legislature 
used the word in that sense; for, in truth, there are 
properly no chapelwardens of a township, but only of a 
chapelry; but whatever the inference arising from this 
enactment may be, I do not think it of such weight as 
to cut down the necessary effect and operatic^ of the 
13 & 14 Car. 2. With respect to what is laid down 
in the case of Spitalfidds v. Bromley^ that does appear an 
adverse authority, as far as it can be called an authority, 
against the opinion that in conclusion I draw ; and that 
opinion is, that the 43 Eli%. is repealed as far as it re¬ 
spects townships by the 13 & 14 Car. 2 . 


Grose, J. 



IN THE FlFTir-THIRD YliAR OF GEORGE III. 235 

Grose, J. I have so much doubt upon this case, that 1812 . 

1 am not prepared to form an opinion. There are dif- The Kino 
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Le Blanc, J. As far as I have been able to form an 
opinion in the course of this argument, I think that the 
decision of the court of quarter sessions is a wrong one. 
The question is whether the pauper gained a settlement 
in Pendletotiy by serving under indentures of apprentice¬ 
ship executed by the two overseers of the township of 
Nautivichy the parish of Natttivich consisting of that and 
several other townships, maintaining their poor separately, 
with separate overseers; and there are also two church¬ 
wardens in the parish, appointed for the parish at large. 
That question depends upon another, viz., whether the 
binding was good, the indenture having been executed 
by the two overseers, without the concurrence of the 
churchwardens. There can be no doubt that the binding 
out of poor children as apprentices is one of the modes 
pointed out for relieving the poor of the parish. By 
the 43 Eliz. c. 2. “ the churchwardens of every parish 
with two or more substantial householders, are appointed 
to be overseers of the poorand by another clause “ the 
said churchwardens and overseers, or the greater part of 
them, with the assent of two justices, may bind out 
poor children to be apprentices.” I take it to be clear 
that the churchwardens do not act as an integral part, 
-but that a majority of the conjoint body would be suf¬ 
ficient ; i. e. if there were four overseers and two church¬ 
wardens, an indenture executed by all the overseers, 
without the churchwardens, would be valid. After¬ 
wards, when the wisdom of parliament was directed to 

the 
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the existence of large parishes in the Northern counties, 
which by reason of their extent coukl not conveniently 
maintain their own poor, it passed the statute of Car, %, \ 
which reciting the mischief, provided the remedy, viz. 
that separate overseers should be appointed for each 
tovrnship, to perform all and every the acts for the ne¬ 
cessary relief of the poor, as was appointed by the 
43 Eli%. If then this question had been agitated shortly 
after the passing of the statute of Car. 2., I should have 
thought that there could not have existed a doubt, after 
the recital of the inconvenience, and the remedy there 
prescribed by the appointment of overseers for the dis¬ 
tinct townships, that the overseers so appointed, united 
in themselves all the powers of churchwardens and 
overseers appointed for parishes under the 43 Elix, 
The inconvenience of any other construction would be 
monstrous. Removals from one township to another 
must necessarily take place, and adverse questions of 
settlement must from time to time arise between them; 
and thus the churchwardens of the whole parish, if 
bound to interfere in the townships, would necessarily 
have conflicting interests. I should have thought there¬ 
fore upon this statute, that the overseers of a township 
with the assent of the justices might have acted alone in 
binding out apprentices. But the difliculty, which has 
been urged, arises from subsequent acts of parliament, 
and particularly the 8 & 9 W. 3., the certificate 4 ct; 
which enables the overseers of any place where there arc 
no churchwardens to act in the granting of certificates. 
Now where the statute of Car, 2. has already made ex¬ 
press provision for townships, and where the 8 & 9 3, 

was passed with a particular object regarding certificates, 
and docs not profess to meddle with the former act, I 

should 
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iihould not be disposed to give such a construction to one 
of its clauseS) which gives a special power to the over¬ 
seers, as to repeal the clause in the former act, which 
gives them a general power j but I should rather read 
the words of the enabling clause in the 8 & 9 3., as re¬ 

lating to a case where there are no churchwardens to look 
to townships; and so I would read the words of 17 G. 2. 
** in townships where there are no churchwardens,” i. e. 
who can act as in a parish. In Rex v. Clifton the power 
of the overseers alone to grant certificates was made a 
point in argument, but it was unnecessary to decide it, 
because there the certificate was only signed by one 
overseer ; and upon that it was contended, that if it were 
a certificate given under the statute of Car, 2., then 
there should have been two overseers*, if not, but the 
township was to be taken as part of the parish, then the 
churchwardens should have joined. What was thrown 
out by some of the Judges upon the question whether the 
churchwardens of the parish at large must join in the cer¬ 
tificate with the overseers of the township, was not meant 
to decide that question, for it became unnecessary. The 
only dictum which seems contrary to our present decision is 
in the case of Spitalfields v. Bromley^ but it may be observed 
that the point was not properly before the Court. As 
a general proposition, I am not inclined to accede to it, 
that in every case where there are townships within 
a parish, the churchwardens are to superintend the whole 
as overseers; it would be engrafting on their duty as 
overseers of townships great difiiculties, and the poor 
laws could not be administered. But I am of opinion 
that when overseers are appointed under the statute of 
Car, 2., they alone continue overseers for the township, 
and that the township is to be considered as not having 
churchwardens. 


1812. 


The Kino 

agaimt 

The Inhabitant? 
of 

Nantwich. 


Bayley, J. 



2^8 


CASES IN MICHAELMAS TERM, 


1812 . Baylet, J. It seems to me that the overseers of this 

township have full power to bind out an apprentice, and 
Trhc King * ^ • 

against that it was not necessary for the cburcliwardens to join 

The Tr.habjtants cxccution. By the 43 Eliz. the churchwardens 

Nantwich. qj. lY^ore substantial householders are to be 

overseers, and they arc to take order for the relief 
of the poor, and amongst other things to bind out 
poor children apprentices. But this pov/er was not 
given to the churchwardens as a check upon the over¬ 
seers, or as a distinct body from them, but only as con¬ 
stituting a part of the same body of overseers *, and in 
that character only they were required to join. Then 
by -the 13 & t4 Car. 2. it was provided, that where a 
parish was not able to reap the benefit of the 43 E//z., 
the townships within it should have separate overseers of 
their own; and the statute farther provided that such 
overseers should do all and every the acts for the ne¬ 
cessary relief of the poor, as was appointed by the 
43 E//z. They were therefore from that time the only 
overseers to act for their township, and whether or not 
the churchwardens retained the power of concurring, at 
all events they were not required to concur; but the 
overseers might do all acts for the necessary relief for the 
poor independent of the churchwardens. Then the 
binding of apprentices, no doubt, comes within the mean¬ 
ing of an act for the relief of the poor, because it is so 
treated by the 43 £/iz. Much inconvenience v^ould 
ensue from holding it necessary for the churchwardens 
of the parish to concur with the overseers of the town¬ 
ship in the ordering of the poor; for they would have 
conflicting interests to bias their minds; and therefore I 
think the 13 & 14 Car. 2. was designed to place townships 
for all such purposes upon the footing of distinct parishes. 

Then 
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Then the B Sc g W. 2- not mean to interfere with 
the 13 & 14 Car. 2,, neither did the 17 G. 2. The words 
of the former are material to be considered, for it would 
seem from the use of the words, “ the churchwardens and 
overseers of any parish, township, or place, or the overseers 
of any other place where there are no churchwardens,” 
that the legislature considered that the word churchwardens 
would apply to a township as well as a parish. Perhaps it 
may be inaccurate so to apply it, for there may be no in¬ 
stance of a church for a township ; but still if there were 
a chapel within it, the legislature might think the word 
not inapplicable. The act therefore probably meant that if 
there w^ere persons within a townahip exercising a similar 
function to that of churchwardens, they should join: 
but it seems to me that it would be incongruous to hold 
that it meant that the churchwardens of a parish were 
to concur in granting a township certificate, for then 
the churchwardens who were resident in township 
A, might have to certify that the pauper was settled in 
township B. Then the 17 G. 2, has not made such an 
impression on rny mind, as to Induce me to think this 
construction of the stat. of Car, 2. is a wrong one. 
The words of sect. 15. are, “ the overseers of the poor 
within any township or place where there are no 
churchwardens shall act in all matters relating to the 
poor as churchwardens and overseers,” See. The olject 
of it seems to me to have been this, that as there might 
be acts necessary to be done by the overseers of townships, 
which might not immediately fall under the description 
of acts for the relief of the poor, and therefore would 
not be included in the stat. Car. 2; provision should be 
made for giving them all parochial powers whatsoever. 
The words « where no churchwardens** mean where 

there 
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1812. there are no such churchwardens as with the overseer* 

^ constitute the officers of that place. Therefore I think 

against the 13 & 14 Car. 2. warrants such an indenture as the 

1 he Inhabitant* ^ jjjjg Construction is not broken in 

Nantwich. upon by the 8 & 9 3. or 17 G. 2 ; and notwith¬ 

standing what was said in the case of Spitdjields r. Brom¬ 
ley, the principle seems to be that where the parish is di¬ 
vided into townships, each township is to provide for its 
own poor as a distinct parish. In Rex v. Kirby Stephen {a) 
the Court so considered it, in holding an order of removal 
to the township of Kirby Stephen, although directed to the 
parish of Kirby Stephen, to be conclusive on the township 
which neglected to appeal; and that rather breaks in 
upon the doctrine in Spitalfields v. Bromley. 

Order of sessions quashed. 

(ot) a Bolt, 687. last edit. 
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Bell and Others against Hobson. 


Policy on good* ri^'HIS was an action on a policy of insurance on goods, 
to any partin' tried before Lord Ellenborough, C. J. at Guildhall. 
pi'nn^g^thc***^" poHcy was effected on the 15th of June 1810, “ trf 

tllri"* from Gottenburgh to any port or ports, place or 

thereof on board placcs, in the Baltic, backwards and forwards, and for- 
the pa'iicy*was Wards and backwards, with leave to seek, join, and ex- 

declated to be 
in continuation 
of a former 
policy; which 
was a policy 
from y, to her 
port of dis¬ 
charge in the 

united kingdom, or any port-, in the Baltic, with liberty to take in and discharge goods where- 
soeycr, to return 14 per cent, if the voyage ended at G.; Held that the assured were entitled 
to recover, although the goods were not loaded on hoard at G. but at V. and although the de¬ 
fendant was not an underwriter on th^ former policy. 

h’g 


change convoy, carry, use, and exchange simulated 
papers, clearances, and ship’s papers, touch at all ports, 
placcs, and islands, for all purposes whatsoever, take in 
and discharge goods wherever the ship may touch at, includ- 
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iRg risk in craftS) ScQ.f and transhipment. See. If not 
allowed to enter any ports or discharge the cargo, &c. 
to return to any ports or places whatsoever until the 
cargo is landed in perfect safety; to wait for ii^forma- 
tion off any ports or places, without being deemed a 
deviation j” « on tobacco valued at 40/. per hhd,” “ at 
a premium of 15 guineas per cent., to return 7/. per 
cent, for arrival.” The policy contained the usual 
printed words, “ beginning the adventure upon the said 
goods, from the loading thereof on board the said ship:” 
at the foot of it were added these words: ** /« conti¬ 
nuation of five policies, one for 15,000/. dated 16th 
March 1810. No. 14., orie for 4ooo/. dated 20th March 
1810. No. 300., one for 2800/., dated nth April 1810. 
No. I49>, one for 500/. dated ad October 1809. No. 169., 
and one for 1200/. dated 23d February 1810. No. 14.” 
It was proved that all the goods were in fact loaded at 
Virginia^ from whence the ship sailed with her cargo on 
the voyage intended, which was described in the former 
policies, *(one of which was given in evidence,) to be 
at and from Virpnia to her port or ports of discharge 
in the united kingdom, or any port or ports, place or 
places in the Baltic” &c. with the like liberties as stated 
in the policy in question, inter alia, to « take in and dis¬ 
charge goods wheresoever the ship may touch at; at 20 
guineas per cent., to return 5/. for arrival; 12/. per cent, 
if voyage ended at Gottenburgh, or 15/. per cent, if in 
the united kingdom.” The ship with her original cargo 
arrived at Gottenburgh, and afterwards proceeded with 
the same cargo to another port in the Baltic, and was 
captured. This defendant was not an underwriter upon 
any of the former policies. It was objected upon the 
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authority of Spitta v. Woodman (^i), that the insurance in 
question being « at and from Gottenhurght* and ** be¬ 
ginning the adventure on the said goods from the load¬ 
ing thereof on board,” must be confined to such goods as 
were loaded on board at Gottenburghf particularly as a 
liberty was reserved in the former policies to take in and 
discharge goods wherever the ship might touch at: but 
Lord Ellenborough^ C. J. was of opinion that the words at 
the foot of this policy, stating it to be in continuation of 
former policies, shewed that the parties contemplated 
the taking up the insurance on goods loaded before the 
ship arrived at Gottenburgh ; and that the circumstance 
of this defendant not having been an underwriter upon 
the former policies, which was pressed upon his Lord- 
ship, would not vary the case. The jury found a ver¬ 
dict for the plaintiff. 

The Solicitor-General moved for a new trial, renewing 
the above objections, and insisted more fully upon the ef¬ 
fect of the liberty reserved in the former policy, to take in 
and discharge goods wheresoever, &c. and also of the sti¬ 
pulation for the return of premium if the voyage ended* 
at Gottenburgh «• as shewing that the parties contemplated 
an entire change of cargo in the voyage from Virginia^ 
and that probably it would be determined and a new 
voyage commenced at Gottenburgh: and that even if 
these inferences failed, still that the defendant w4ild 
not be liable as upon a continued voyage from Virginia, 
unless the policy underwritten by him was in clear and 
distinct terms upon a continuation of the identical cargo 
loaded in Virgjmia. 


(«) a Taunt, 416. 


Lord 
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Lord Ellenborough, C. J. A very strict and cer¬ 
tainly a construction not to be favoured, and still less 
to be extended, was adopted in the case of 8 pitta v. 
Woodman^ where it was holden that the words begin¬ 
ning the adventure from the loading on board, were to 
be confined to the place from whence the risk com¬ 
menced. But if there be any thing to indicate that a 
prior loading was contemplated by the parties, it will 
release the case from that strict construction. Then 
can there be any thing more indicative of such an un¬ 
derstanding between the parties, than the statement made 
at the foot of this policy, that it was in continuation of 
former policies, which were distinctly upon a voyage 
from Virginia. This was taking up the voyage from 
a period in the former policies. The conclusion there¬ 
fore, which was drawn irr ^pitta v. Woodmatiy is com¬ 
pletely rebutted by the reference in this policy to an ante¬ 
cedent loading. 

Le Blanc, J. The statement inserted at the foot of 
this policy seems intended to take it out of the strict 
construction adopted in Spitta v. Woodman, 

Per Cufiamj Rule refused. 
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Beck and Others against Evans and Another 


A puUic notice ^jpHE plaintilFs were spirit merchants at Shrewsbury, 
ricnTthlt thiy brought this action on the case, for damages, 

amsweraWe for defendants, as common carriers, for impro* 

certain specified perlv and negligently carrying a cask of brandy, which 
articles or any ii-.n- 

other goods of the plamtilt sent by the defendants waggon from 

what nature or 
kind soever 
above the value 
of j/., if lost, 
stolen, or da¬ 
maged, unless 
a special agree¬ 
ment is made, 
and a premium 


Shrewsbury to London, by which it was damaged and 

the greater part of the brandy lost. The case proved 

before Le Blane, J., at Shrewsbury, was in substance this: 

The cask of brandy, which was of the value of 70/. 

and upwards, was sent by the defendants* waggon, and 

paid, such value ix. 6 d. Were paid at the time for booking, which was-the 
to be entered . • • t r l 

at the time of common charge independent of the carriage price: a permit 
was delivered with it, which shewed that the contents oi 
the cask were brandy; but no special agreement was made 
for the price of the carriage, nor any thing said as to the 
value of the cask. Before the waggon got to Birmingham 
it was perceived by persons in the waggon, that the cask 
^”*ated*tTthT'** leaking fast, and the waggoner was informed of the 
carriers at the circumstance; but though he staid three hours in Bir¬ 
mingham after his arrival there, he made no examination 
of the cask, nor took any step to prevent the leakage. 
He passed in like manner through Wolverhampton, 
the waggon also made some stay, without regard to the 
cask, though the leakage still continued air^ increased, 
and he was again informed of it: but at the litxt stage 
beyond Wolverhampton, having some parcels to deliver 


delivery, seems 
not to extend 
to goods which 
do not fall 
within any of 
the specified 
articles, and 
which from 
their bulk and 


time of delivery, 
must be known 
to them to 
exceed the va¬ 
lue of 5 /.; and 
therefore it 
seems they will 
be liable for 
any damage 
to the goods 
arising from 
the carriage, 
although no 
special agree¬ 
ment be made,nor any premium paid; but at all events they will be liable for damage arising 
from gross negligence notwithstanding such notice. 


out 
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out of the waggon, he there took the cask out, and the 
remainder of the brandy was saved. There was some 
attempt in defence to shew that the cask was in a damaged 
state when it was put into the waggon j which attempt 
however failed in the opinion of the Court and jury j but 
the principal ground of defence was a public notice 
given by the defendants, which was conspicuously^ ex¬ 
hibited over their warehouse, where the goods to be 
carried were received, and which was in these terms: 
“ The proprietors of the London and Salop waggons give 
this public notice, that they will not be answerable for 
cash, bank-notes, writings, Jewels, plate, watches, lace, 
silk, hose, wool, muslins, china, glass, paintings, or 
any other goods of nvhat nature or kind soever^ above the 
value of 5/., if lost, stolen, or damaged, unless a special 
agreement is made, and an adequate premium paid, over 
and above tlie common carriage; such value to be spe¬ 
cified and entered at the time of the delivery here, or to 
any of their oflicers or agents in the different parts of 
the kingdom.” Upon this evidence the learned Judge 
left it to the jury to consider, whether the injury arose 
from the negligence of the defendants* waggoner, in not 
examining the cask, after he was informed of its leaky 
state, at either of the places where he halted; and he 
was also of opinion that the notice given by the defendants 
did not apply to a case of this kind, where the cask had 
been signified to them to be a cask of brandy, and there¬ 
fore they must have known its value exceeded 5/.; but 
that such notices applied only to packages which, from 
their dimension and quality, could not be known to be 
necessarily above that value. The jury found a verdict 
for the plaintiffs, and the learned Judge reserved to the 
defendants liberty to move to enter a nonsuit, in case the 
VoL. XVI. S Court 
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Court should be of opinion that the defendants were 
protected by their notice. 

Jirvis accordingly moved upon this point, and also 
upon the ground of a misdirection; upon the first he 
cited Clay v. WUlan (o), Izett ▼. Mountain (i), and 
Nicholson v. WUlan {c)t to shcvir that these notices had 
been established to be binding on the public; and in 
Ellis V. Turner {d)i where the carrier, notwithstanding 
such notice, was held liable for the loss of the goods, 
it appeared that he had carried them beyond the place to 
which they were consigned, and that was the ground 
on which he was held liable. Upon the ground of mis¬ 
direction, he contended that the waggoner was not 
bound upon notice of the leekage to unload his wag¬ 
gon at any intermediate stage of the journey; and that 
it appeared, that as soon as he had occasion to unload the 
first parcel of goods for delivery, he looked to the cask 
and removed it, which was all that he was bound by 
law to do. 

Lord EllenBOROUOM, C, J. If the first point, upon 
which this rule is prayed, was unmized with any other 
upon which the defendants were liable, I should 
be disposed to have it considered; not that my opi¬ 
nion upon it is in favour of the defendants, but on 
the contrary I am inclined against them. Tltc notice, 
although in its terms it is made to extend to any goods 
of what nature or kind soever, cannot be indefinite, but 
must be construed with reference to the subject matter, and 


(«) I H. Bl. 

(*) 5 £«</, J07. 


(i) 4 Matt, 37 *- 
(d) 8 T. S. J3I. 
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to cases where the party has no means of knowing of what 
nature the goods are. In that case the party stipulates 
that he will not be answerable for goods aborc the value 
of 5/., unless the value has been notified to him, and 
they are paid for as such. But this was known to the 
defendants to be a cask of brandy, and does not fall 
within the description of cash or notes, or of any of the 
goods enumerated in the notice. Such is the i.icliiution 
of my opinion upon this point, and yet it i singular 
enough that it has never presented itself at Gtnldhall^ 
for these last ten years that I have sat there. But upon 
the other point, 1 think the carrier does not stipulate 
for exemption from the consequences of his own mis- 
feaxance; and if goods are confided to him, and it is 
proved that he has misconducted himself in not per¬ 
forming a duty which by his servant he was bound to 
perform, that is such a misfcazance as, if the goods 
thereby become damaged, his notice will not protect 
him from. Now here it appears that the waggoner was 
informed more than once of the leakage, after which 
notice, it was a duty he owed to his employers to have 
the leak examined and stopped at one of the stages 
where he halted. That being so, the carrier became 
clearly liable on this ground, independently of the other 
point in the case, and therefore 1 cannot consent to dis¬ 
turbing the verdict. 

Grose, J. '^The carrier could entertain no doubt that 
the goods were above the value of 5 /. 

Lb Blanc, J. 1 think the exemption of carriers from 
general liability, by reason of notices of this sort, has been 
carried to the utmost extent, and cannot be supported on 

S 2 any 


ISI‘2. 


Beck 

against 

LVANi. 



248 


CASES IN MICHAELMAS TERM, 


1812 . 

Beck 
agalntt 
Evan 3. 


any other ground than this, that they shall not be held li¬ 
able to a large amount, where they only get a small reward 
for the carriage. They are therefore exempted from lia¬ 
bility, where the goods are of a much larger value than 
from a knowledge of their bulk or quality they could 
possibly guess them to be. But that cannot apply to goods 
of a large bulk and known quality, where the value must 
be obvious. It is singular that the question has not 
arisen before this; perhaps the way to account for it is 
that carriers have acquiesced in their liability in such 
cases. 


Batley, J. I doubt whether the damage here falls 
within the terms of the notice, “ lost, stolen, or da¬ 
maged,” for this was owing to gross negligence. 

Rule refused. 


TbunJay, 
N»v. rath. 


Anderton against Beck and Pearson. 


Where the ^I^HE plaintiff declared for goods sold and delivered to 
rcrilbteon the the amount of 66/., and upon the common money 
re«*ivt^/a bu/of ^o^ints. The defendants pleaded the general issue j and 


exchange, pay¬ 
able in London, 
which became 
due on the 
*8th, and kept 
it in his own 
hands until the 
29th, when he 
sent it by post 
to his bankers 
at Lincoln, who 
duly forwarded 
it CO London for 


the question turned upon whether one of two bills of 
exchange, which had been remitted by the post fpm the 
defendants to the plaintiff after the delivery of the goods 
and in satisfaction of the demand, which bill had been 
ultimately dishonoured, was to be taken as payment, on ac¬ 
count of the plaintiff’s having made it his own by laches; 
for if so, the goods were paid for, and the defendants 


presentment, and the bill was dishonoured: Held that the plaintiff by keeping it in his hands 
until the 2 ptli, was guitty of laches. 


were 
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were entitled to a verdict; and Bayley^ J. was of this 
opinion at the trial before him at York, where the verdict 
passed for the defendants under his direction ; but he re¬ 
served leave to move to set it aside and enter a verdict for 
the plaintiff for 30/., the amount of the dishonoured bill. 

Richardson now moved accordingly, and after some 
assistance from the learned Judge’s report, and the find¬ 
ing of the jury, the facts appeared to be these. The 
plaintiff lived at Cullingworth^ four miles from Keighley^ 
the post town where the defendant Bech lived: Pearson^ 
the other defendant, lived at Slccton, where the business 
W'as carried on, four miles also from Keighley in an op¬ 
posite direction from the plaintiff’s residence, and in the 
line of the post from Bradford to Skipton. The bill in 
question was dated Leedsy 26th of October 1811, and 
drawn by W. and E. Brest on Messrs, Boldero^ Lushingtorif 
and Co. for 30/., payable two months after date to 
J. Tyne ox order, and specially indorsed by the defendants 
to the plaintiff. This bill became due in London on 
Saturday the 28 th of December^ and it appeared from 
circumstances that the letter from the defendants inclos¬ 
ing this and the other bill had been received by the 
plaintiff at Cullingivorth on the 26ih, and that he ac¬ 
knowledged the receipt of it by a letter which was put 
into the post at Keighley before one o’clock on Friday 
the 27th, within the post hours of that day. The plain¬ 
tiff had no agent in London^ but having dealings with 
Smithy Ellison, and Co., bankers at Lincoln, he inclosed 
the bill to them in a letter put into the post at Keighley 
on Sunday the 29th of December, and they received it 
either on the evening of Monday the 30th, after their 
bank had closed, or on the morning of Tuesday the 31st, 

and 
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and it was by them sent by Tuesdays post to Smithy 
Paintf and Co., their bankers in London^ by whom it 
was received on Thursday morning the 2d of January, 
(the course of the post from Lincoln to London being two 
days,) and presented the same day for payment at BoL 
dero and Co.’s, who had stopped payment at the close of 
the ist of January, and by whom it was dishonoured, of 
which immediate notice was given to the bankers at 
Lincoln, by them to the plaintiff by the next post, and 
by him to the defendants the same day. It was proved 
that a letter put into the Keighley post-ofBee on Friday 
before one o’clock, would be delivered to Beck on the 
Saturday, and he might have sent it to Pearson on the 
forenoon of that day. 

Upon these facts he contended that the plaintiff 
was not bound to send the bill direct to London, not 
having any agent there, but might, as he had done, for¬ 
ward it through the hands of his bankers at Lincoln ; by 
w'hich course it would have been impossible, even if the 
bill had been forwarded immediately after its receipt by 
the plaintiff, that it should have reached London by the 
day of payment. That the bill being so near due when 
the plaintiff received it, as to make it impossible to pre¬ 
sent it on the day of payment, was like a bill payable at 
sight (a), or on demand; in which case, it was only in¬ 
cumbent on the plaintiff to present it for payment, or 
put it into a course of negotiation, within a reisonable 
time. That the bankers at Lincoln had caused no delay 
in forwarding it, and the bankers in London had even 
presented it a day sooner than by law they were bound (5). 
If the plaintiff had sent the bill to Lincoln the next day 


(a) I Shvw. 164., Deben V. Harrht. 

(i) Z Camp. N.P. C.SiJ., Riei/orJv. RU^e, 

after 
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after its receipt) it would not have reached his bankers 
there to be in time for the London post before Sunday^ 
on which day they would not have been bound to for¬ 
ward it, and if they had kept it until Monday^ it could 
not have reached London before Wednesday^ and then 
if Zmith and Co. had not presented it until the next day, 
which would have been in due course) the bill would 
not have been honoured: so that if all which the law re¬ 
quires had been strictly observed, the case would have 
been the same ; and therefore even if there were laches, 
no damage can be said to have arisen therefrom. 

Lord EllemborougH) C. J. The party who agreed to 
take the bill so near the time of its becoming due, as to 
make it necessary to present it without delay, might have 
renounced it if he did not choose to undertake that duty, 
and have sent the bill back again; but if he keeps it, he 
is bound to use reasonable and due diligence in present¬ 
ing it. Here he has not so done; he was bound to send 
the bill off sooner ; he might have sent it on Friday, but 
by delaying until Sunday, he deprived the defendants 
who were parties to the bill of the chance of its being 
presented at least one day sooner. 

Le Blanc, J. The plaintiff is not at liberty to calcu¬ 
late that probably each of the parties, who receive the 
bill in its progress to being presented, will hold it in 
their hands to the utmost extent of time which the law 
allows them, in order to excuse his own delay when their 
dispatch has exceeded his calculation. 

BatleY) j. The plaintiff suffered Friday^ and 5a- 
turday*s post to pass without forwarding the bill, and I 
thought that as he had neither taken the necessary steps 

to 
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Thuriiiay, 
No'j. 12<h. 


Where separate 
ccmmifcsions of 
bankruptcy 
were issued 
against three of 
four partners, 
to which tticy 
conformed and 
passed their 
examination, 
and an order 
was made for 
allowing tlie 
joint crcilitors 
to prove tinir 
debts un-.ler 
the commission 
of one of the 
three, under 
which commis¬ 
sion the plain¬ 
tiffs proved 
their joint debt, 
and afterwards 
sued all the 
partners for 
the same debt, 
and arrested 
one of the other 
two under 
whose com¬ 
mission they 
had not proved ; 
Held that he 
was not en¬ 
titled to be 
discharged out 
of cust^y. 


to get it paid, nor apprized the defendants that he meant 
to renounce it, therefore he had made the bill his own. 
The party must use due diligence, and is not at liberty 
to take the chances of being in time to the prejudice of 
other parties. 

Per Curiam^ Rule refused. 


Young and Others against D. and A. Hunter, 
II. Rainey and J. W. Glass. 


was a rule obtained on a former day for stay¬ 
ing the proceedings, and discharging the defen¬ 
dant Glass out of custody in this action. In Julj 
1811 the defendant Glass being in partnership with the 
other defendants under the firm of Hunter^ Raineyt 
and Co., a separate commission of bankruptcy issued 
against him as partner with them under that firm, 
upon which he was declared a bankrupt, and sur¬ 
rendered and passed his examination, and F. Robertson^ 
one of the plaintiffs, was chosen and acted as assignee 
under that commission. Separate commissions of bank¬ 
ruptcy were also about the same time issued against the 
two defendants D, Hunter and R, Rainey^ (but not 
against A. Hunter^ he being resident in Scotland,') as 
being respectively partners of the said firni; lundcr 
which they were also declared bankrupts, and surren¬ 
dered and passed their examinations. Upon application 
to the Lord Chancellor, for an order to allow proof of 
the joint debts, and distribution of the joint effects of the 
said firm, under one of the separate commissions, his 
Lordship directed that such proof and distribution should 
be allowed to be made under the commission against 

Rainey, 
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Rainey. In pursuance of this order, the plaintllFs proved 1812 . 
their joint debt under the commission against Rainey for 
the purpose of receiving a dividend upon it, and after- against 
wards brought this action for the same debt, and there- 
upon, in October last, arrested the defendant Glass for the 
sum of 30,000/. In support of the rule it was now 
contended, that by proving their debt under the com¬ 
mission against Rahteyy the plainti/Ts must be deemed to 
have made their election to take the benefit of such com¬ 
mission within the meaning of stat. 49 G. 3, c. 121.x. 14., 
and therefore could not afterwards proceed by action 
for the same debt, and that it would be hard upon the 
defendant Glass ^ who was stripped of all his property 
both joint and separate, to be considered as still liable 
to this debt. 

But the Court were of opinion, that the language of the 
act of parliament would not bear the construction con¬ 
tended for; if it was so meant, non ita lex scripta cst; 
that tlie words “ proving a debt under a commission 
shall be deemed an election to take the benefit of such 
commission,” must be taken to relate to cases where a 
party, who has proved under a commission, sues the 
same person under whose commission he has proved. 

And Batley, J. added, that a part of the argument as¬ 
sumed that the Lord Chancellor’s order extended to 
making the joint property of Glass, in the possession of 
his separate assignees, liable to the joint creditors who 
had proved under Rainey's commission, but no such order 
appeared to be made. 

Per Curiam, Rule discharged. 

Campbell was in support of the rule. 

Afarryat and Carr control. 
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"Where goods 
were taken in 
execution by 
the sheriff on 
a fi. fa.) and 
whilst they 
remained in his 
hands untold, 
an extent came 
at the king’s 
suit tested after 
the entry of 
the sheriff under 
the fi. fa.; and 
the sheriff 
thereupon 
seized the said 
goods subject 
to the former 
seizure, and 
afterwards 
sold them under 
a venditioni 
ixponai istued 
upon lucb ex¬ 
tent, and paid 
over the pro- 
ceedi of such 
sale by order of 
the Court of 
Exchequer: 

Held that at 
all events, with¬ 
out determining 
whether the 
king’s extent 
was under the 
circumstances 
entitled to 
priority, the 
Plaintiff could 
not maintain 
money had 
and received 
against the 
sheriff for the 
proceeds of 
such sale. 


CASES IN MICHAELMAS TERM, 


Thurston, Widow, against Mills, late Sheriff 

of Suffolk. 

WN assumpsit for money had and receivedj and on an 
account stated, which was tried before Lord Ellen- 
borough^ C. J., at the Middlesex sittings, after Hilary term, 
1809, the jury found a verdict for the plaintiff, for 
2077/. 3J. Q.d.j subject to the opinion of the Court 
upon a case stated, which was to be changed into a 
special verdict, if the Court, on the hearing of the ar¬ 
gument, should think fit: and after one argument, the 
case, being considered to be of great moment, was ordered 
to be converted into a special verdict, which was ac¬ 
cordingly so entered on the record, and stated in sub¬ 
stance that on the 17th of yune 1807, a writ of fieri 
facias issued out of the court of C. P., at the suit of the 
plaintiff, tested on that day, returnable on the morrow 
of All Souls, and directed to the sheriff of Stffoli, 
on a judgment before that time recovered in the said 
court by the plaintiff against <S. Thurston the elder, 
•which •writ -was on the \Zth delivered to the under-sheriff 
of the defendant, then sheriff of the county, and com¬ 
manded the sheriff to levy of the goods and chattels of S. 
Thurston the elder, 6000/. debt, and 8oj. damages and 
costs, and was indorsed to levy 3006/. 9/., besides 20/., 
for execution, warrant, and attorney’s trouble, sheriff’s 
poundage, and officer’s fees. Immediately upon the 
receipt of the writ, a warrant to a sheriff’s officer for 
the execution of the same, was forwarded by the under¬ 
sheriff, on the same day, to the plaintiff’s attorney at 
Jpsnvich, by z special messenger whom the plaintiff’s at- 

7 torney 
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Torncy h;id sent for that purpose. And the sherifF^s oflScer 
named in the warrant, on the same day entered into thepre^ 
tnises of S. Thurston^ and seized and took possession of his 
goods under that execution. The plaintiff is sister-in- 
law to S Thurston^ and the judgment on which the 
fieri facias issued, was entered upon the 17th of June 
1807, on a warrant of attorney, dated on the iith of 
the same month. On the 7.2nd of the same month a fat 
was granted hy a baron of the Court of Exchequer, for 
an extent against B. Thurston for 2066/. 15/. 8^. due to 
his majesty for malt duties; which debt had been previ¬ 
ously found on an inquisition taken the same day, by 
virtue of a commission duly issued from the Court of 
Exchequer for that purpose, which was also issued and 
tested on the same day, and the writ of extent was tested 
and issued on the same 22nd ^June, returnable on the (5th 
of November then next, and was delivered to the sheriff on 
the 2'^d of June, who thereupon issued a warrant to 
the same officer, for the execution of the writ of extent, 
and he, by virtue of that writ and warrant, took pos ¬ 
session of the same goods under the extent on die same 
23d of June i and no sale had been made of the goods 
under the fieri facias at the time of the officer’s entry 
under the extent. Before the return of the extent an in¬ 
quisition was duly taken thereon by the sheriff, which 
found the foregoing facts, and also that the goods were 
seized and taken into his majesty’s hands, subject and 
liable, as far as the same were by law subject and liable, 
to the said writ of fieri facias; and which extent and in¬ 
quisition were returned into the Court of Exchequer on 
the return of the extent. In December following the 
defendant, by the hands of his under-sheriff, received 
from the Court of Exchequer his majesty’s writ of ven¬ 
ditioni 
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clitioni exponas^ returnable on the 23d of January then next, 
under •which the sheriff sold the goods and received the 
proceeds^ to the amount of 2382/. lo^. 6 d.y and after¬ 
wards returned the said writ of venditioni exponas into 
the Court of Exchequer, having received an order of 
that court for returning the same. In February follow¬ 
ing the under-sherifF was served with the copy of an 
order of the Court of Exchequer, whereby he was 
ordered to pay into the hands of the collector of excise 
for the king*s use the said sum for which the extent was 
issued, after deducting his poundage j in obedience to 
which order the money was paid to the collector. The 
sheriff was ruled by the Court of C. P., to return the 
writ of fieri facias, and thereupon applied to that court 
for time to return it; but afterwards, and after the pay¬ 
ment of the money pursuant to the order of the Court of 
Exchequer, he made a special return to the fieri facias, 
stating ** that he received the said writ on the 18th of 
“ June last, and on the same day seized goods by virtue 
“ thereof to the value of 2382/. lox. td. That on the 
“ 23d of June last he received an extent duly issued 
« out of the Court of Exchequer, commanding him 
“ to levy of the goods of 5. Thurston the sum of 
“ 2066/. 15J. %d. for a debt due from the said 5, 
“ Thurston to his majesty for malt duties. That by virtue 
“ of that writ of extent, he did on the 2(Jth of October 
« last take an inquisition, upon which the writ if fieri 
facias and the seizure under the same were duly found, 
«< and did thereupon certify to the Court of Exchequer, 
** that he seized the said goods into the hands of his ma- 
“ jesty, subject and liable nevertheless, as far as by law 
“ the same were liable, to the said writ of fieri facias; and 
«« that he did seize the said goods accordingly. That 

6 « by 
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‘‘ by virtue of and in obedience to his majesty’s writ of 
“ venditioni exponas, he sold the goods, which produced 
“ 2382/. 10/. 6 d. That on the 3d of February last he 
“ was ordered by the said Court of Exchequer to pay 
“ 1960/. i8x. iid.y being the balance of the said 
« 2066/. 15X. 8J,, after deducting 105/. i6s. i)d. for 
“ poundage for the same 2066/. i6x. Zd. to Poivellf 
“ collector of excise, &c. and paid the same accordingly, 
<< and that he had 305/. yx. the residue of 

the 2382/. lox. 6^., and 10/. yx. 6 d for poundage, 
« ready to be paid to the plaintiff Thurston ; and that S. 

Thurston had no other goods, &c. whereon to levy the 
** residue of the debt, &c.” The special verdict then 
stated that the 305/. yx. /^d. was by the consent of the 
plaintiff and defendant paid to the plaintiff’s bankers on 
her account, and that lol. yx. 6 d, were due to the 
sheriff on the sura of 305/. yx. s^d. for poundage and 
other charges, and that if the whole of the *382/.! ox. 6 d, 
had been levied under the fi. fa. there would have been 
due to the sheriff the further sum of 51/. 13X. 6 d, But 
whether, &c., and if the Court should be of opinion that 
the defendant promised in manner and form as declared 
against him, the jury assess the damages at 2015/. 2x. zd. 

This case w'as three times argued, first by Frercy Serjt. 
in Michaelmas term 1809, 2dly, by Park in Trinity 
term 1811, and again by Frere, Serjt., on this day for 
the plaintiff; and by Dumpier on the first, and Abbott 
on the two last arguments, for the defendant. The 
question made upon the two first arguments was whether, 
under the circumstances stated in the special verdict, the 
king’s writ of extent was entitled to priority over the 

plaintiff’s 
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plaintifF’f execution. Upon that question the .irgumcnM 
for the plaintiff were in substance as follow ; 

As the writ of fieri facias was actually delivered to 
the sheriff, and he entered under it, and took posses¬ 
sion of the goods, before teste of the writ in the king’s suit 
commenced in the Exchequer, the question is, whether 
the king’s extent is to have the priority. In this 
Court (a) and in the Court of C. P. (5), this question has 
been decided in favour of the subject; but, it must be 
admitted that in another case in the Court of Exch. (c), 
it has been decided in favour of the crown. Much will 
depend upon the construction of the 33 H. 8. c. 39., and 
if it shall be found that the words of that act arc clear, 
the Court, especially where there are conflicting deci¬ 
sions, will look no farther. By r. 74. it is enacted, 
« that if any suit be commenced or taken, or any pro- 
« cess be hereafter awarded, for the king for the reco- 
very of any of the king’s debts, the same suit and pro- 
cess shall be preferred before the suit of any person, 
and the king shall have first execution against any 
« defendant, of and for his said debts, before any other 
** person, so<dways that the kin^s said suit be taken and 
“ commenced^ or process awarded for the said debt at the 
“ swt of the kingy bfore judgment given for the other per- 
son** Now here the king’s suit was not commenced 
until the 2 2d of Juncy (the date of the fiat,) whireas the 
plaintiff obtained judgment, and her writ of fieri facias 
issued on the 17th, and the sheftfFtook possession under 


(a) 4 7 *. R. Rtrkt V. D*yrtll. 

( 4 ) Blath. R. 1*51. xa94, Uppom v. Sumatr. 

(«) Tb» Jiuig V. and Attnvtt. See MS. aote at the ead of this 
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it on the next day. It has been said, however, that this 
act is restrained to executions against lands; but there 
arc no words so to restrain it; on the contrary, x. 77., 
which enables the crown to recover against the assets in 
the hands of executors and administrators, shews that it 
was meant to extend to executions against personalty. 
In some of the cases the act has been said to be in ex¬ 
tension, in others in restriction of the subject’s right. 
In Sir T, Cecil^s case (<j), the Court resolved that the act 
was intended to give a new benefit to the subjeat as a 
compensation for the advantage given to the crown, and 
such was the view which Bullery J. took of it in Rorie v. 
Dayrell The authorities on which the plaintiff’s title 
maybe supported are the following; Leehmerey, Tkorough- 
good {b)y which perhaps, after the observations made upon 
it in Payne v. Drewe (c), is not much to be relied upon ; 
The Attorney^General v. Andrew (J), and Ren r. Dick¬ 
enson (x), and in Com, Dig. (/), it is said, « If execution 
be upon a judgment against the king’s debtor, and before 
venditioni exponas, an extent comes at the king’s suit, 
those goods cannot be taken upon the extentand this 
is given as a summary of all the cases. It may also be 
observed that the case of Uppom v. Sumner (g) was a 
judgment delivered after consideration, and with the 
unanimous concurrence of all the judges of the court, 
some of whom were very eminent persons. That judg¬ 
ment was followed by Rorhe v. Dayrell in this Court, 
upon which also the Court was unanimous. [Lord El- 
tenboroughy C. J., Lord C. J. De Grey, and Lord Kenyon, 
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(a) 7 Rep. 19. (b) % Vtnt. 169. 3 MU. * 36 . S. C. . 

(«) (J) HmUr.ts. (•) * 6 *. 

(/) Com. Dig. Deity G, 8. (l') % BUck. JS. X»94. 
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who concurred in those judgments, had been attornics- 
general, and must have been conversant with the rights 
of the crown upon such questions.] The case of Rorki 
V. Dayrell is precisely in point, and although Lord 
yon fully acceded to the authority of Uppom v. Sumner^ 
yet he did not rest upon that alone, but went de novo 
into the grounds of his decision *, and Ashhurst^ J. said, 
that the words of the statute were clear and decisive. 
It may be said that the case in the Exchequer, where 
the Court put a different construction upon the statute, 
is a later decision; but it is a single decision against all 
the above authorities. \_Le Blancy J. said, that Eyre^ C. J. 
when he was Chief Baron, upon the question coming 
before him on motion, expressed very considerable doubts 
upon the case of Uppom v. Sumner, and desired that the 
question might be brbught on again upon demurrer, in 
order that it might be considered,] 


Arguments for the Defendant .—There being conflicting 
authorities upon this question, it must be argued as if 
it were res iritegra. It will not be easy to maintain that 


the words of the statute are so clear as they have been 
supposed to be in some of the decisions relied upon by the 
plaintiff, when the consequences of those decisions are 
adverted to; for if the king is not to be allowed to take 
out his execution if the subject has first obtained judg¬ 
ment, it will follow that although the subject after judg¬ 
ment obtained should delay taking out execution for 
any length of time, yet the king cannot proceed to take 
out his execution} which would be giving a greater 
effect to a prior judgment as against the king, than it 
would have as against a subject. Perhaps a short refe¬ 
rence to the history of this brat^ch of the prerogative 

will 
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Mrill tend to elucidate the argument. By the ancient 
prerogative of the crown, as it stood at common law, 
the king was to be paid first, and was entitled to stay 
the suits of other creditors against the king's debtor, 
until the king's debt was paid: and the means by which 
that was elFectcd was to grant a protection to the 
debtor {a). This appears from Sir Edw. Coke*s case (^), 
and also from the Registr, Brev. 281. where is to be 
found a form of such writ in favour of some Lombard 
merchants, who were indebted to the crown in debts 
payable at a future day, and the writ forbids that they 
should be taken, distrained, or arrested on account of 
any other debts; and in case judgment should have been 
given in the king's courts to recover those debts, it di¬ 
rects execution to be suspended until the crown debts be 
satisfied. There is also another writ of the same sort 
in Dyer (c), but that was not allowed; and the reason 
was that it was after the 25 Ed. 3. stat. 5. e. 19. Thus 
stood the prerogative whilst the debtor lived, but if the 
debtor died, the king was to be first paid out of his 
goods; the debtor could not make a will, neither could 
his executors intermeddle, without the king's permission, 
until the king's debt was satisfied. The sheriff was to 
secure the debt to the crown by Magna Charta (</), and 
Madottt in his History (f the Exchequer (^), quotes seve¬ 
ral instances of permission to the king’s debtors to make 
wills, and to the executors to take the goods. The first 
alteration that was made by statute in the king's prero¬ 
gative was by 25 Ed. 3. stat. 5. c, 19., which narrowed 
the prerogative, by allowing the suits of other creditors 

(a) Co. Lit. X31. t. {b) GodMt, 190., 2 RoWo 294. 

(#) Dytr 3*8. Hunt's case. (rf) 9 H. 3. e. 18. 

(«■) • Madom Hat, of Entb. 183. tt ttq. 
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to proceed to judgment notwithstanding such protections, 
but the execution was to be suspended, unless the cre¬ 
ditor should undertake for the king’s debt. And this 
was done in 41 E/i. 3. {a) There execution was sued on 
a statute merchant; the sheriiF returned that he had 
extended the lands, but did not return that he had deli¬ 
vered them; whereupon a motion was made to attach 
the sherifF, and one came on the part of the defendant 
and said that he was the king’s debtor, and had a writ 
out of Chancery reciting that he was debtor in the Ex¬ 
chequer, and prayed that execution might cease until the 
king’s debt was paid. On the other side it was prayed 
that process might be continued on the roll until the 
king’s debt was levied, and that a capias might be 
awarded: the capias was objected to, and at last a con¬ 
tinuance of the process was prayed without a capias, and 
that was granted.” The next alteration was by the sta¬ 
tute now under discussion, 33 H. 8. c. 39., which is very 
obscurely worded; for it would appear to one not con¬ 
versant with the law as it then stood, from a view of this 
clause of the statute, as if it gave to the king something 
which he had not before, but at the same time gave it 
with qualifications; whereas it is quite clear from the 
above considerations, that although worded in the form 
of a gift, it gives nothing to the crown, nor enables it 
to do any thing which it might not have don^ before. 
But it imposes conditions, and therefore must be con¬ 
sidered as a restraining clause. Now the rule is that the 
prerogative of the crown shall not be taken away, except 
by clear and unambiguous words. According to that 
rule, the statute must be taken to have worked this re- 


(a) Fi$zb. Air. Emteulitti, fl. 38., cited in R$m v. CoMtUt Parhr SS3. 

straint. 
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«traint, and no farther, viz. that the king shall not pre¬ 
vent the subject from taking out execution upon a judg¬ 
ment obtained against the king’s debtor, unless before 
the time when the subject shall have obtained such 
judgment, the king shall have commenced his suit, or 
instituted process for the recovery of his debt. This 
will be an abridgment of the prerogative, (for under the 
25 Ediu. 3. it has been shewn, that the king might have 
prevented the subject’s execution, although the king’s 
suit was not commenced before the subject had obtained 
judgment,) and will satisfy the words of the statute, and 
also conform to all the authorities prior to Uppom v. Sum¬ 
ner. The w'Ords of the statute cannot possibly be taken in 
their literal sense*, for then if the subject’s judgment were 
first, he would have precedence although his execution 
were last, which is not the case even between subject 
and subject. That sense therefore must prevail, which 
the words will best admit of, upon a reference to the 
law as it stood before the act. The substance of the 
enactment is this, that the king’s suit and process, (which 
is intended of mesne process,) and the king’s execution, 
are to be preferred to that of the subject *, which is so far 
the same as at common Liw: but he is only to have first 
execution, *. e. a right to prevent the subject from 
issuing execution until the king’s debt be satisfied, in the 
case there provided for: but the statute was never in¬ 
tended to be applied to concurrent executions. With 
respect to them, before the case of Uppom v. Sumner^ it 
was considered that if the king’s writ came before the 
execution of the subject was completely executed, the 
king’s execution was to prevail; and that execution is 
then only completely executed, when upon an elegit the 
goods and land are delivered by the Writ of liberate, or 

T 2 when 
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when upon a levari facias the goods are sold as well as 
seized by the sheriff. Therefore in Stringefellow v. Browne- 
soppe («), where the king’s extent came after the extent of 
the subject upon a statute staple was returnable, but before 
liberate; it was holdcn that the sheriff should be amerced 
if he would not prefer the king’s writ. The reporter 
adds a quaere to that case, because he says it was against 
the opinion of many in the Temple; but notwithstanding 
that, it was thought by Parher^ C. B. to be good law (b). 

J. It was agreed tO' in Lord LincoMs case (r).] 
So in Rea v. Peck (d)f the extent was tested after seizure 
under a fi. fa.; the sheriff made a special return, and 
afterwards moved in the Exchequer to amend it, which 
was allowed; and there it was taken for granted that 
altliough the goods were levied by virtue of the fi. fa. 
three days before the teste of she extent, yet that was no 
bar to tiie crown; but it is added, “ qutere if they had 
been sold, for then execuiior. would !u.vc been executed.” 
The same doctrine is to be found in Tke Attorney-Gene¬ 
ral V. Cupel (e). The next cases arc those of Rex v. Cot- 
ton (/), which was the case of a prior distress, but was 
considered the same as a prior execution; and Curson*s 
case {g)t where it was held that the queen should not 
avoid the execution of the subject, after a liberate; 
but it was also said “ that if the land had been extended 
at the suit of the queen, then the execution of thfi queen 
should hold place, although her’s was a statute of a 
puisne date.” All these, taken together, are strong autho¬ 
rities to shew that if the king’s extent comes before 


(a) Dyer, 67. (. (i) Parker, (c) Dyer, 67. io note. 

{d) Bunt. (e) % Staw. 48a. (/) Parker 112. 

(A) 3 Leon. % 29 y 240. 4 Lean. 10, S. C. 
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execution executed, it shall prevail. [^Bayley^ J. cited 
Gilb. £\rb. 90. (In sonic editions p. 113.) which he said 
agreed with the argument, that although there be a 
seizure under a fi. fa., yet if an extent comes, the crown 
shall be preferred.] Gilbert is there speaking of an 
execution upon a judgment, and not upon an extent, 
and therefore his opinion may be set against that of Lord 
C. B. Comyns, which has been cited. Thus it appears 
that until the case of Uppom v. Suimiert all the autho> 
rities were in favour of the prerogative; and it is ob¬ 
servable that the counsel in that case at first thought it 
too clear in favour of the crown to admit of argument. 
Lechmere v. Thoroughgood^ on which that case mainly 
rests, is now abandoned: and as to The Attorney-General 
v. Andrew (0)^ although it is not stated in the report 
whether there had been a liberate, yet it seems clear 
from the whole taken together that there must have 
been; and that the clegits were completely executed. 
The record has been searched for but cannot be found. 
Rex v. Dickenson was also relied upon in Uppom v. Bum- 
ners which was a scire facias against an executor on a 
simple contract debt due from his testator to a third 
person, and seized into the king’s hands. The executor 
pleaded a judgment recovered against his testator in his 
lifetime, and other judgments recovered against himself 
before the return of the scire facias upon bonds given by 
his testator': and it was holden that the crown was en¬ 
titled to priority over the subsequent judgments, but not 
over the precedent, by reason of the words of the stat. 
of iJ. 8. Now these two cases taken at their utmost, 
only decide that where a judgment can of itself give a 
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right, title, or lien to a subject, the king’s subsequent 
execution shall not take it away. A judgment gives a 
right, title to, or lien upon the land and upon the assets; 
but it gives no right, title to, or lien upon the goods of 
the debtor while living. Upon the whole therefore the 
decision in XJppom v. Sumner is at least so doubtful as 
to require revision: and Rorke v. Dayrellf which is 
founded upon it, stands in the like doubt. Lord Ken. 
yon was certainly mistaken in that case when he con¬ 
cluded that the property was altered, because bound by 
the delivery of the writ; for if so, it would be immaterial 
whether the shcrifF had actually seized or not. But by 
the goods being bound by the delivery of the writ, can 
only be meant that the debtor himself cannot afterwards 
aliene. It is clear that the sheriff may if he please exe¬ 
cute a second writ first, and the party to the second 
writ shall have the benefit of such execution, although 
the sheriff may be answerable for his neglect (a); which 
shews to what extent the goods can be said to be bound 
by the delivery of the first writ. In truth, the delivery of 
the writ is but the inception of an execution, and cannot 
bind the king; nor does it bind even in the case of a prior 
title which is by relation only,'as in the case of bankrupt¬ 
cy (i). It may be added that the decision in Rorke w Dayrell 
was not generally approved of at the time, and has since 
been much shaken by The King v. Wells and Allnuttt which 
was a decision in favour of the crown, and bcinj upon 
demurrer might have been carried farther. 


(a) I Ld. Raym. 451. SmalleofJti v. Cr$tti S. C. cited 4 Eatt, 538. 

{b) 3 Lev. 191. Phillipt y. Tbompiim^ I Burr. % 0 . Cnpcr V. Cbitty^ 
4 Eadf 538, 9. Baynt V. Drtwt. % Eq. Ca. Ah. 381. Lninbal v. 
Tottkiau 
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In reply.—The question must be decided upon the 
statute^ and not upon a consideration of what might have 
been the common law prerogative in ancient times. It 
is admitted that the statute is an abridgment of that 
prerogative, and the restraining words have already re¬ 
ceived a construction, that they operate as a benefit to 
the subject. But what benefit is given by permitting 
the subject to proceed to judgment, and thereby incur 
all the expense of such a proceeding, if after judgment 
obtained the crown may still supersede him ? As to 
Rorke v. Dayrell^ admitting what Lord Kenyon said 
upon the effect of the delivery of the writ to be erro¬ 
neous, as it was said to be by Macdonald^ C. B. in the 
conclusion of his judgment in Rex v. Wells and Allnutt, 
it does not follow because one argument fails that there¬ 
fore the whole is erroneous. Lord Kenyons judgment 
was formed upon a review of all the authorities, and not 
as has been said upon Lechmere v. Thoroughgood. The 
report of The Aitorney-General v. Andrew does not war¬ 
rant the assumption that there was a liberate*, nothing 
of the kind is stated in it: and as to setting the autho¬ 
rity of Gilberfs Exch. against that of Comyns* if 
that is to be done, it may be observed in favour of the 
latter that it was written after, and probably upon due 
consideration of the former, and it is given as the result 
of all the authorities. In Rex r. Wells and Allnutt the 
parties were not in affluent circumstances, and the amount 
in dispute was not large ; which accounts for its not hav¬ 
ing been carried further. 

At the conclusion of the second argument, Lord El- 
lENBORouGH, C. J. Said, that before the Court proceeded 
to determine upon conflicting decisions, it would be¬ 
come 
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.come them to consider fcry deliberately of their judg¬ 
ment. Afterwards in Trinity term 1812 his Lordship 
expressed himself to the following effect: The Court 
were prepared to have given judgment in this case upon 
the principal point on which it has been argued, viz. as 
to the priority of the extent; but another difficulty has 
occurred to us, viz. whether this, which is an action for 
money had and received, can be maintained against the 
sherifi> where it appears that he has acted under the 
peremptory order of the Court of Exchequer. The 
doubt is, how far money had and received is maintain¬ 
able against the sheriff, where he has converted the 
goods into money by sale of them under the writ of 
venditioni exponas, and afterwards paid over that money 
under the order of the Court. We wish therefore to 
have a further argument upon that point only; and 
when the Court have formed their judgment upon that 
point, they will be prepared to give the judgment which 
they have formed upon the other principal point, and 
were prepared to have delivered on this day. 


Arguments for the plaintiff upon the last point.—^This 
question may be divided into three^eads ; first, whether 
the action is well brought against the sheriff himself; 
secondly, whether money had and received is the proper 
form of action; thirdly, whether the sheriff in ge^aeral 
is protected against every form of action, by reason of 
the order of the Court of Exchequer. Upon the first point 
there seems no difficulty; it is said in LaicocTs case{a\ 
that the sheriff shall answer for his under-sheriff civilly 
but not criminally; and in Saunderson v. Baker (b), he 


(«) Latch. 187. 


(h) 3 IVilf. 309. 
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was held so liable to trespass, and Wooilgate v. Knatch- 
hull (a) is to the same effect. Secondly, the proper form 
of action here is not trespass or case, but money had 
and received. A plaintiff when he has issued and 
delivered a fi. fa. to the sheriff, and goods are taken 
under it, has a double remedy, either by rule of Court 
upon the sheriff, or by action of debt. Therefore in 
Perkinson v. Gilford {b) it was resolved that debt lies 
against the executors of the sheriff for money levied under 
a fi. fa., the goods having been sold by the sheriff, al¬ 
though he had not returned the writ. So here the 
goods have been sold; and although the sale was made 
alio intuitu, still if the sheriff be not justified in such sale, 
it will not protect him : the plaintiff, who had a prior 
right under her execution, is not to be prejudiced by the 
mistake of the sheriff in having sold under the order of 
the Court of Exchequer. Before the sale, by the seizure 
alone, the sheriff became answerable to the plaintiff (the 
act of God excepted) for the value of the goods; Clerk 
V. Withers (c). He was compellable to return the writ, 
and he has returned that he sold the goods, and such 
return is at his peril (</); and if the plaintiff is entitled 
to the proceeds of the sale, debt will lie against him; 
and if debt will lie, so will money had and received. It 
may be said, however, that this was not a sale under the 
fi. fa. as in Perkinson v. Gilford^ but under another writ, 
and that the question here is whether if a sheriff having 
two authorities to act, acts under that one which is an 
improper authority, his act can be referred to the autho- 
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rity under which he ought to have acted. But admit¬ 
ting the act of the sheriff not to be referable to the plain- 
tifPs execution, but to have been tortious as it regards 
the plaintiff, still according to Lord Mansfield in Feltham 
y, Terry (a), the party may waive the trespass and bring 
his action for the money which the goods sold for. That 
is the very question now under discussion, and seems 
decisive of it. Unless therefore it can be shewn that 
the sheriff, because he acted under the writ of the Court 
of Exchequer, is protected against every species of action, 
he is not against the present. It is thirdly submitted, upon 
the authorities already cited, and from the constant practice, 
that the shcriffis not so protected. [Ld. Ellenborought C. J. 
The case of Feltham v. Terry was the case of a void au¬ 
thority, but can we say that the authority under the 
order of the Court of Exchequer was void ? In Allen v, 
Dundas (b) it was considered that the probate of a forged 
will was not void so long as it continued unrepealed. 
The oldest case upon this subject is, I believe, that of 
Sir jR. Newdigate v. Davy (c), where Treby^ C. J. held 
that an action would lie for money paid under a sentence 
of the court of high commissioners; for when money is 
paid in pursuance of a void authority, indeb. assumpsit 
lies for it. That case goes further than any other that I 
am aware of; and it was with a view of considering the 
point as it is presented ih that case that we direc^ted this 
argument.] The order of the Court of Exchequer can¬ 
not be considered as res judicata like the case of Marriott 
V. Hampton (d); it was ex parte, and the plaintiff was not 
heard against it; it would therefore be contrary to justice 
to hold her bound by it. Besides, the plaintiff has no 

(o) Cmvf- 419. W 3 ^ 

(#) U. Haym. ‘fj^. S. C. JBi/ll. N. P. 133 - (<^) 7 T. R. 169. 
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farther remedy^ against the defendant in the original ac¬ 
tion, who is discharged by the levy, and nwy plead in his 
discharge that his goods were seized upon the fi. fa. (o) } 
and can it be said that the plaintiff, supposing her entitled 
to the priority, is to suffer for the wrongful act of the 
sheriff? The sheriff if liable cannot protect himself by 
his own return, Rybot v. Peckham {b). 

Arguments for the Defendant.~~This question must 
be decided rather on principle, than on the authority of 
any express decisions upon it. Without considering 
whether the plaintiff had any other remedy, it will be 
enough to shew that this action does not lie ; but it may 
be observed that if the plaintiff can succeed in this or any 
other form of action against the sheriff, the latter will 
be placed in a situation of peculiar hardship. In every 
other case where a third party is brought into contro* 
versy and peril by two litigant parties, he may relieve 
himself by a bill of interpleader. What the sheriff has 
done here is in the nature of a bill of interpleader. If 
(as it has been said), this process of venditioni exponas 
was ex parte, it was the plaintiff’s fault: she might 
have resisted it in the Court of Exchequer; but the sheriff 
could not withdraw himself from the order of the Court. 
Any person who claims an interest in goods seized under 
the king’s extent, may come in and put in his claim on 
the record. Rules are issued, and proper time is always 
allowed by the Court for such claims. It is called a 
plea to the extent, and that is the proper course which 
the law has prescribed for the trial of t^uestions of this 
sort; for the Court of Exchequer is the court in which 
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matters of revenue and the king’s rights are peculiarly 
• triable. This was the course which the plaintiff ought 
to have pursued; she had notice of the proceedings, for 
they are notice of themselves; she should therefore have 
intervened by plea upon the record, and a writ of error 
would have lain thereon from the judgment of the 
Exchequer. Supposing then that she was entitled to 
priority, the answer to this action is, that she should have 
litigated her title at the proper time and place. There¬ 
fore in Lindon v. Hooper {a) it was held, that the plaintiff 
could not maintain money had and received, because re¬ 
plevin or trespass were the remedies peculiarly applicable. 
It is said that money had and received will lie where goods 
arc wrongfully seized and sold, for that the party whose 
goods they were may waive the trespass. That may be ad¬ 
mitted ; and so it is where a party is compelled to pay 
money by duress. But it will be found that all the cases 
where money had and received will lie, are nearly re¬ 
ducible to one of these three: first, where the money 
was originally the money of the plaintiff; secondly, 
where it is the produce of goods his property, and 
wrongfully taken by another; or thirdly, where the 
money is the plaintiff’s by virtue of a title to some office. 
In all these cases the money is due ex aequo et bono; 
but in this the sheriff has acted in discharge of his duty, 
under the authority of a Court of competent juri^liction, 
and has given the plaintiff an opportunity of contesting 
her rights, and no blame is imputable to him. There 
is therefore neither justice, equity, or conscience to sus¬ 
tain the action in this case. 

(<t) Coup . 
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In reply.—Much of the argument on the other side 
tends to shew that no action at all would lie against the 
sheriff, because the plaintiff might have proceeded in the 
Court of L.xchequer; but that argument proves too 
much, for it is contrary to Uppom v. Sumner {a)f and 
Rorke V. Darrell {h). Then as to the sherifPs having acted 
under the order of a Court of competent jurisdiction, 
the venditioni exponas is of no higher authority than any 
other process issuing out of the other courts; but the 
cases before cited shew that it is the constant practice to 
bring actions against the stieriff for acts done under such 
process. 

Lord Ellenborough, C, J. It is very much to be 
regretted in this case, which involves two questions, 
one of them of considerable importance, and connected 
with anothc’' of general and paramount importance, 
which has already been twice argued before us, that 
this, which may be deemed the preliminary question, 
was not adverted to sooner. The parties might have 
been saved considerable expense, if upon this question 
being adverted to in the earlier stages of the case, the 
Court had considered that this particular form of action 
was not maintainable. It would have been extremely 
desirable also to the Court, to have been sp^ed the 
trouble of having been engaged, with great diligence, in 
the consideration of a point involving conflicting autho¬ 
rities, and the necessity of consulting other authorities 
which ^appeared to them conclusive. It would be im¬ 
proper, however, as the case now stands, to intimate 
the inclination of the Court upon that point, because it is 

(a) Black. R. liji. 1194. (#) 4 7 *. £.402. 
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not now ripe for decision; but it is sufHcicnt to state 
the ground of our present decision. The question then 
is whether this action is maintainable. It may not be 
amiss to state thus much of the circumstances^ viz.* 
that execution issued at the suit of the plaintiff, and 
the goods were seized thereon by the sheriff: afterwards 
comes the extent from the crown, and the sheriff under 
the authority of the venditioni exponas sells the goods. 
The question is whether such sale, made under the com¬ 
pulsory order of the Court of Exchequer, can be overset, 
and the propriety of the proceedings in that court be gone 
into upon this action for money had and received. Now 
in order to maintain money had and received, either the 
money or the goods, for which the plaintiff claims the 
proceeds, must originally, or at the time of the action 
brought, have belonged to the plaintiff. Here neither 
the money nor the goods were originally, or at the 
time of action brought, the property of the plaintiff: 
the sheriff indeed had seized the goods under the fi. fa., 
but the plaintiff acquired no property in them by the 
sheriff’s seizure j if they had been burnt whilst in the 
hands of the sheriff, the plaintiff would not have borne 
the loss. There is no case which has determined that & 
mere seizure will charge the sheriff in an action for 
money had and received. Then the fi. fa. commanded 
the sheriff to levy the money of the goods, and uiitil the 
money was levied under it by sale of the goods, the- 
plaintiff could have no interest in it. But the sheriff 
never did levy the money under the fi. fa., bcit only 
under the venditioni exponas, authorized by the Court of 
Exchequer. Then how can it be said that that which 
was not the money of the plaintiff^ but was a conver¬ 
sion of the j;;:ods into money under another authority, 
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in defiance, as it may be termed, of the plaintiff’s writ, 
is money had and received to the use of the plaintiff 
under that writ; or in other words, that it is money had 
and received to the use of that party, for whose use the 
sheriff did not sell, but on tlic contrary, sold for the use 
of another, and that, under the authority of the Court 
of Exchequer. Unless it can be shewn that where a 
sheriff is clothed with two authorities, one legal and' the 
other illegal, and sells under that which is illegal, 
such sale may be referred to that which is legal, so as 
to entitle the party to an action for money had and re¬ 
ceived, I am afraid that the plaintiff’s title to priority 
cannot be set right in this form of action. But I know 
of no case which goes so far. It is said that another 
species of action would have lain against the sheriff^ 
without precisely saying whether an action for a false 
return, or wha^ other form of action. I do not think it 
necessary to suggest an opinion upon that point: pos¬ 
sibly it may be so. There was, however, an opportunity 
for the plaintiff to have litigated the return in the Court of 
Exchequer. On praying oyer of the writ and inquisition 
(as in Rex v. Wells and Allnutt (a),) she might have in¬ 
terposed and tried the question. It is said she had no 
notice, but an inquisition must be deemed notice to all the 
world, and therefore she was bound to take notice of it. 
In a case then like this, where there was no property 
in the plaintiff either in the goods or in the money, and 
where the plaintiff might have had an opportunity in- 
terpellandi, but has chosen to neglect it, I think it may 
be very properly asked what justice, equity, or con¬ 
science is there in requiring the sheriff to pay to the 
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plaintifF that money which he has parted with to another, 
in obedience to the order of the Court of Exchequer- 
Allowing the utmost latitude to this form of action, I 
find no case that will warrant its being carried to such 
an extent. I regret it, because the main object of the 
proceeding is rendered abortive ; but upon no authority 
nor principle of equity or good conscience can this action 
be maintained. 

Grose, J. I have little to observe in addition to 
what has fallen from my Lord; and that is merely to 
remark upon the nature of the action, and the ground 
upon which I conceive the plaintifF must entitle herself 
to recover. This is an implied assumpsit, and the plain¬ 
tifF must entitle herself to recover upon a promise which 
the law will raise: but how can the law raise a pro¬ 
mise to pay to the plaintifF in one suit, that money which 
was received under the process of the Court of Ex¬ 
chequer in another suit ? It seems to me that it would 
be confounding the forms of action, and their principles, 
to hold that the law will imply such a promise. 

Le Blanc, J. The plaintifF here was plaintifF in a 
former action, and obtained judgment, and issued a fi. 
fa. thereon, and delivered it to the sheriff, who seized 
the goods. After that, and before the sale of th^e goods, 
an extent issued out of the Court of Exchequer at the 
suit of the crown, and was delivered to the same sheriff, 
and an inquisition was taken thereon and returned into that 
court; after which the Court commanded the sheriff, by 
writ of venditioni exponas, to selL the goods, which he 
was bound to do under the peril of an attachment. He 
accordingly sold them and returned the writ, and the 

Court 
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Court further ordered him to pay over the money, which 
he also did. Now it is perfectly clear that the plaintiff 
might at that time have gone to the Court of Exchequer, 
and put in her claim upon record, and had her rights 
determined in that court. However nothing of that sort 
was done. Afterwards the sheriff being ruled to return 
the fi. fa., made a special return to the Court of C. P. 
of all the circumstances. Again, we do not find that 
any application was made, or proceeding instituted in 
the Court of C. P. to obtain a decision upon the sherifPs 
return; so that in neither of the courts from which the 
process issued was any step taken. But an action for 
money had and received is commenced in this court, out 
of which no part of the process issued, and complaint is 
here made of the sherifF*s return. Although the Court 
must always lament any delays which arise in litigation, 
although a party has a right to litigate in this 
Court the validity of the process of other courts, yet I 
cannot but think that where the plaintiff has omitted to 
resort to those courts out of which the process issued, 
and where perhaps it might have been more properly 
considered, and with more advantage, she herself is 
not entirely unconnected with the causes of delay; and 
therefore perhaps it may be the less to be regretted. 
Upon the two former arguments, the form of action 
was certainly not so much adverted to as it might have 
been: another argument was therefore directed; and 
now the question is whether the sheriff can be said to 
have received money to the use of the plaintiff. This is 
not like a case where there being two concurrent writs of 
fi. fa. the sheriff hasievied, and the question is for the 
Court to determine under which the money was levied. 
But here the sheriff having two executions, applies to 
VoL. XVI» U the 
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the Court to know under which writ he shall execute 
process, and he is ordered to execute it under the 
vendit. expon. Then if it be money had and received 
to the use of any one, it is money had and received to 
the use of the crown, under whose execution the sheriff 
was directed by the Court of Exchequer to levy. It 
seems impossible to consider this as money had and re¬ 
ceived to the plaintiff’s use, under the most favourable 
consideration of this form jof action, because it is 
clear that neither the money nor the goods were the 
property of the plaintiff, but money levied under the 
order of the Court of Exchequer for another party in 
that court. This makes it unnecessary to go into any 
question as to the priority of the right of the crown. 

Bayley, J. I believe the sheriff acted in this matter 
under the advice which I gave, and therefore I have 
cautiously abstained from interfering with any advice 
upon this occasion; but as all the Court have agreed that 
this was not money received to the plaintiff’s use, I have 
no hesitation in adding, that I concur in the opinion 
which has been delivered. 

Judgment for the Defendant. 

The King against Edward Wells and John 

Allnutt. (a) I 

THE following is a statement of the proceedings had in the Court of 
Exchequer, and of the notes of the Lord Chief Baron Maedtnald's judgment 
in this case: 

Extent tested the X5th September 1796, reciting an inquisition of the same 
date,' whereon Richard Pickman was found to be indebted to the king in 
yaa/. 8«. 74 <f. for duties on malt. Inquisition by the sheriff of Smrry the ayth 
October 1796 finding PichssMss% property, and farther, that on the lath of 
September 1796, (three days before the issuing of the extent,) the sheriff of 
Surry by virtue of a fieri facias from the K. B. (on a judgment between 
IVells and Allsmtt plaintiffs, and Pickman defendant for IJOO/. debt and 


(o) See 7 7 . R , 174. 
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631. damnges, returnable Monday next after the morrow of All Soult, in¬ 
dorsed to levy 366/. Or. 6d.) seized all Pickman’s goods, which were sold for 
57/. 18/., in part satisfaction of the said debt and costs, and that Wells and 
Allnutt insist they have a right to be satisfied, and then went on to find debts 
due to Pictman. Plea to the extent, Trin. 1797. Prays oyer of the writ 
and inquisition, and pleads the judgment in K, 2f,, (before the issuing and 
teste of the extent,) in Trin, 1796, by Wells and Allnutt against Piclman 
for 1500/. debt and 63/. costs, and before the issuing and teste of the extent, 
ss. on the 15th of June 1796, the issuing of a fi. fa. to levy 366/. O/. 6d., 
directed to the sheriff' of Surry, which was delivered to the sheriff before the 
issuing or teste of the extent, by virtue whereof the sheriff seized before the 
issuing or teste of the extent ss. on the 13th of September 1796, and the goods 
remained in execution in the sheriff’s hands at the time of issuing the extent 
and taking the inquisition. Traverse that Pieiman was possessed at the issuing 
of the extent or taking the inquisition. 
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Replication Michaelmas term 1801. That Pietman made malt, on which 
duties arose, and for which the extent issued, and that the sheriff had made 
no sale, and the property in the goods was not divested at the time of issuing 
the extent, but remained, with respect to the king and the duties, in Pick» 
man', 2d, that the duties accrued before the delivery of the writ to the 
sheriff. There were other replications which did not apply to the present 
question. 

Special demurrer to 1st replication. Causes that no fact in the plea is 
denied, or issue taken on the traverse, matter of law attempted to be put in 
issue. General demurrer to all the other replications. 

Joinder in demurrer Hilary 1804. 

Upon the 1st argument Mr. Wood was heard for the crown, and Mr. 
Abbott for the defendant, on the 27th of Nov. 1804. 

Upon the 2d argument Mr. Attorney-General {Percevaf) for the crown, 
Mr. Serjt. Williams for the defendant, in January 180J. 

Judgment for the crown »8th February 1807. Generally. 

Notes of the Lord C. B. MatdonaUt judgment. 

The ’principle on which The King v. Cotton was decided was, that if the 
king’s execution bore teste before the property Was altered, it bound that 
property. If the premises are just, it reaches goods, taken in execution, but 
not sold. Cooper v. Chilly, I Burr. 20. seems decisive; it is there laid 
down, that on sale by the sheriff before assignment under a commission of 
bankruptcy, no action can be maintained by the assignees. But if assign- 
ment took place after the delivery of the writ, but before sale, an action 
would lie against him, and it would be a trespass in him to sell, when the 
property was altered by assignment. It is fair to argue from thence, that 
the hands of the sheriff are equally tied up, if before sale any other matter 
occurred, which it did not absolutely alter, yet would bind the property which 
he had taken in exscution. This case has occurred; two writs, one deli¬ 
vered to the sheriff the day before the other; the sheriff takes possession 
under the second writ first, then bailiffii are put in under the first writ; then 
the sheriff sells under that by which he took possession, and returns nulla 
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bona to the first. This is a false return, for by the statute of frauds, the 
goods were bound by delivery of the first writ, as they would have been be¬ 
fore the stat. by the teste. I doubt therefore whether it be satisfactorily 
made out, either that the property is altered before the sale, or that the 
sheriff having once seized, is bound to proceed to sale, and that the property 
is to be considered as altered from the delivery of the writ. Between subject 
and subject the property is bound by delivery of the writ, but not altered; if 
only bound as between subject and subject, it may consist with that obliga¬ 
tion, that a superior obligation by force of the king’s process may intervene 
before a sale, and overpower it. 1 take it before the statute of frauds, the 
subject’s writ of execution of a prior teste would have been {^referred to 
another subject’s writ of a subsequent teste, although the latter was first 
delivered to the sheriff, and was begun to be executed, provided the writ of 
prior teste came to the sheriff’s hands before sale. If so, the question is 
reduced to this, whether the king’s execution of a subsequent teste is not as 
effectual against the subject's execution, as a subject’s writ of a prior teste 
before the statute of frauds, or as a prior delivery since the statute, would be 
against a subject’s subsequent teste or subsequent delivery. As to which see 
Stringftllevi's tase, {Dytr^ 67. i.) recognized in Tie King v. Cetton, {Pnritfr 
xia.) I agree that Stringfellono*$ tate was a case which the letter of 33 
Hen, 8. could not reach, and so was He King v. Cotton^ because in neither 
was there judgment by the subject. But it may safely be concluded from the 
two cases, that Tit King v. Cotton was determined upon a principle which 
applies with equal force to the case of the king’s and the subject’s execution, 
in cases to which the statute 33 Hen. 8. cannot be appUed. That there 
should exist a case of executions on the part of the king and of the subject, 
which (the king’s execution being of a teste subsequent to the subject’ writ 
of execution partly executed,) the statute of Hen. 8. could not touch, first led 
me to doubt of the construction of that statute in Uppom v. Sumner 
and Sorie v. DayrelL Statutes Merchant and Staple were sufficiently 
familiar in Henry 8th’s time, to have been an object of the attention of 
the legislature; they were common assurances, perhaps more in use 
than judgment. And it does not readily occur, why a judgment which 
might be confessed as expeditiously as a statute could be acknowledged, and 
was in truth a less beneficial security to the subject than a statute, should be 
protected, and the others remain unprotected. But the thing which led me 
to doubt whether a true construction had been put upon this statute was this, 
that the priority of the judgment was no criterion, by which tl^ priority or 
preference of executions could be determined as between subject and subject; 
and that if the priority of judgment were literally adhered to, it must have 
the effect of postponing the king’s execution, though it should happen to be 
prior both in teste and delivery to the subject’s execution on his prior judg¬ 
ment. Butter,}. (4 T. R. 413*) hesitates respecting the effect of the statute, 
if the crown’s prior execution should have happened to be completely 
executed, before the subject’s execution upon his prior judgment was 
delivered to the sheriff. But he seems to be aware, that his construc¬ 
tion of the statute would oblige him to maintain, that if the subject’s sub¬ 
sequent execution upon his prior judgment came into the hands of tba 
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sheriff at any time before the crown’s execution (prior both in teste and 
delivery) was completely executed, it must be preferred. Now this is put¬ 
ting the crown, as to its execution, upon a worse footing than a subject, 
inasmuch as between subject and subject, the priority of the delivery of the 
writ of execution alway determines the question of preference without 
regard to the priority of judgment. My apprehension is, that when these 
cases were determined, it was not sufficiently considered how the law stood 
with respect to the prerogative of the crown, both in respect of the general 
preference which it claims to be entitled to for all its rights, and as to the 
particular prerogative in respect of execution for its debts. By the common 
law the crown was entitled to prior execution for its debts This docs not 
mean preference as between two executions sued out, tlie one by the crown, 
the other by the subject; but the crown was to be first satisfied its debt, 
before the subject could take out any execution at all. The crown pro¬ 
tected its debtor against all executions by the subject, till the crown’s debt 
was paid. We have a writ of protection in the regi ter and Fitz. Nat. Srtv. 
a8.B.; and notice is taken of this prerogative in Cr. Ly. and Madox; and 
this explains one of the cases cited in The King v. Cotton, Parker, la.!., 
where the king sent his writ out of Chancery to the justices of the C. B,, 
commanding them to surcease execution in a suit between subject and sub¬ 
ject, the defendant being his debtor, till the debt should be satisfied; which 
was coi'.sidered as so much of course, that the plaintiff asked no more of the 
Court than that the cause should be left on foot in court by continuance 
on the roll, in orde. that when the king’s debt should be satisfied, there 
should be an award of execution for him. Whether it may not be too cri¬ 
tical to say that there is a legal distinction between prior execution, and 
preference in execution, I am not quite sure; the language of 33 Hen. 8. is 
that the king’s suit and process shall be preferred before the suit of any 
person, and that he shall have first execution. It is not, that his execution 
•hall be preferred, but that he shall have first execution; that is, he shall 
have execution before the subject shall be permitted to have his execution, 
which seems to have a prctly plain reference to this prerogative which went 
to restrain the subject from taking any execution at all, till the crown’s debt 
was satisfied. This prerogative was carried so high formerly that an executor 
of one indebted to the king could not take probate till the king’s debt was 
paid or secured to him. Instances are vouched by Madox, and the records 
of this court, of licences stating the prerogative, and stating that the king’s 
debt had been in some manner compounded for or secured. At this day, in 
the case of an execution, the king’s suit and process is preferred, and he is 
entitled to prior execution in respect of all his debts upon record. The 
diem clausit extremum issues without waiting for an executor or administra¬ 
tor ; and when there is an executor or administrator, in the administration 
of assets, it would be a devastavit in him, if he were to pay the debt of the 
subject before the crown’s debt upon record. But it has been held that since 
33 Hen. 8. there is the single case of execution upon a judgment which they 
•ay is to be preferred to the king’s debt, by force of the statute. This ap- 
fwars to me to go a gteat way to shew what prerogative of the crown it was 
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to which the statute applies: that it was to the prerogative of having first 
execution in the sense in which I have explained the words> and not to any 
prcro^tivc which goes to determine the preference between two executions, 
one of the crown and die other of the subject subsisting at the same time. 
This latter prerogative will be found to depend upon another principle, per¬ 
fectly distinct from this, and far more general; determining a preference in 
favour of the crown in all cases, and touching all rights of what kind soever, 
where the crown’s and the subject’s right concur, and so come into competi¬ 
tion. I take it to be an incontrovertible rule of law, that where the king’s 
and the subject’s title concur, the king’s shall be preferred. The books arc 
full of instances to that effect. A great number arc cited in Tie Attorney- 
General V. Andrewt Hard. 24., and among them StringJello%u& case, which 
is the case of an execution. But there is a multitude of other cases, which 
have nothing to do with executions. If 33 Hen. 8. had meant to have taken 
away or abridged this prerogative, it can hardly be imagined that it would have 
controlled the effect of it in the particular instance of an execution, and left 
it to operate in its full force, in the multitude of other cases to which it ap¬ 
plies. That in the case of two executions subsisting at the same time, the 
crown’s and the subject’s title do concur; and that this is a different case from 
the case of a first execution, which supposes tha to exist before the other, ap. 
pears to be manifest: each derives under his execution a title to be satisfied 
his debt out of the effects of his debtor. Both executions ate in force at some 
one point of time before either is executed; the instant they thus concur, the 
king’s prerogative to be preferred attaches. Stringfelle’w's case proves that 
priority of teste and even part execution avail nothing; an imperfect and even 
barely inchoate title gives way to a title of the same nature in the crown, 
whenever they are found to exist together. An execution executed by the 
subject alters the property, and there is then nothing left upon which the 
crown’s execution can attach; in that case the crown’s and the subject’s title 
do not concur; but in the expressive language of Steely C. B., in The Attor¬ 
ney-General V. Andreviy the subject’s title is prior to the king’s, and is exe¬ 
cuted. I observe that in the case of Rorkt v. Dayrell it seems to be assumed 
in a part of the argument that as soon as the execution was begun to be exe¬ 
cuted, the property was altered; which to be sure would decide the question. 
1 take that to be erroneous. The property is so far bound by delivery of the 
writ, that as between subject and subject, the question of priority is deter¬ 
mined ; but as against the crown it is not bound at all. But T take it the 
property is in no sense and to no purpose in the world altered eititer by deli* 
of the writ ox by the actual taking possession of the goods. 
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Smith, on the Demises of Arabella Dennison 
and Others, against King and Durnford. 


Fridayt 
Nov. ijtb. 


rpHIS was an action of ejectment brought to recover Devise of all tiie 
certain premises described in the will hereinafter estate to her 
mentioned. The defendants were admitted to defend as 
landJords on the usual rule. The action was tried at the I’^^^fies) 

their heirs and 

assizes for the county of Northumberlafid 18 11, before assigns for ever, 
Chambrey J., when a verdict was found for the plaintiffs, cma^n an- 


subjcct to the opinion of this Court on the following her 

case. brother A., (her 

heir at law,) 
and another to 

y |. •• her sister S.. and 

rrances Isaacson being seised in fee of the premises m their children, 
question by her will dated the 29th of March 1750, 
devised as follows: “ I do hereby order and dispose of charged her 

. , r n • T • , . real estate 

my estates in the following manner: 1 give, devise, therewith, and 
and bequeath all that my manor, or reputed manor of fhc*^s[,*rpi**,s^oro. 
Fentony and all that my mill called Fenton-Milly and all *11®to 
my demesne lands of Fentony and all my village or mainder to his 
township of Nesbytty all of them situate, and being in remainder to s.’ 
the county of Northumherlandy with all and every the roaJjde’r 
messuages, cottages, lands, tenements, hereditaments, 
rights, members, and appurtenants whatsoever, to the brothers and 

. , , , . . . sisters for life, 

same respectively belonging or in any wise gave m di- 

taining, or therewith held, used, or enjoyed, and all ^rfmTindet 
other my real estate whatsoever, and wheresoever, unto Held that 
my cousin Mary Ahhanty wife of R. Althanty Esquire, the remainder 
and to my cousin Arabella Isaacson and their heirs and u°sc,^ aTth^gh 

they also took 

legacies under the will; and that there was no resulting use to the heir at law. 
Possewon of tedui jut trust aot adverse to the title of the trustee. 

*< assigns 
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« assigns for every subject nevertheless to and chargeable 
the payment of the following annuities herein- 
after mentioned; (that is to say/* the testatrix then 
gave several annuities, (inter alia,) one of 150/. to her 
brother W> Isaacson during his life; another of 150/. to 
her sister Sarah Isaacson during her life, for her sole, 
separate, and personal use, exclusive of her husband, 
and not to be subject to his debts or control; and for 
which her receipts should be a good discharge 5 re¬ 
mainder to her son Henry Creagh Isaacson for life; re¬ 
mainder to any other her child or children that should be 
living at the time of the testatrix’s death, and to the sur¬ 
vivors and survivor of such children during their respective 
lives in equal proportions if more than one, and if but 
one then to such one for his or her life; and lastly, from 
and after the decease of her aunt Margaret^ (to whom she 
gave an annuity of 100/.) to her brother Anthony Isaacson 
for life an annuity of 150/ ; remainder unto and amongst 
all and every the children of her said brother, in the same 
manner as before limited to the children of her sister. 
All which annuities I will and direct shall be paid quarterly y 
“ without any deductionyfrom the day of my death ; and I do 
« hereby charge my real estate with the payment thereof 
“ And as concerning all and every my leasehold estates 
“ in the county of Northumberlandy &c., I do give, 
« devise, and bequeath the same, together w^th all 
« the rest and residue of my personal estate except 
« my wearing apparel, &c., to R. Althamy E. Byrony 
« and G. Alcochy their executors and administrators, 
subject to and chargeable with the payment of my 
« just debts, and of the legacies hereinafter mentioned; 
“ that is to say, (amongst other legacies), to my cousin 
" Altham 100/.; to my cousin Arabella Isaacson 300/.; 

<* and 
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«« and I also give her (several pieces of plate and trinkets.) 

“ I give the aforesaid R. AUhanty E. Byron, aod G, 

“ Alcochy the sum of 200/. a-piece.” The testatrix then 
directed that the annuity before devised to her brother 
William, should, upon his death, go to such of his chil¬ 
dren as should be living at the time of her decease, and 
after their deaths she gave one moiety thereof to her sister 
^arah for her life, and after her death to such of her 
children, &c. in the same manner, and to the survivors 
or survivor of them. The will then proceeded thus: 
« And the other moiety of the said annuity, together with 
the surplus profits of the said real estate, to be computed from 
“ the time of my decease, I give to my brother Anthony Isaac- 
son for his life; and after his death to such of his chil- 
dren that shall be living at the time of my death, and 
« to the survivors and survivor of them during their re- 
«« spective natural lives;-and my further will is, that after 
« the several deceases of my said sister and her children, 
« then the said annuities of 150/. and the 75/. as aforesaid, 
<* given to her and them shall go to my said brother An- 
« thony for life, if he shall be then living, and if he be 
« dead, then to such of his children and tne survivors 
and survivor of them that shall be living at my death; 
« and in case of his and their deaths first happening, 
« then my will is, that the whole rents and profits of my 
« said real estate shall go and be paid to my said sister 
« Sarah Isaacson during her life, if she should be then 
<* living, and if she should be dead, then to be paid to 
'« such of the surviving child or children of my said bro- 
« thers and sister tha't shall be living at the time of my 
« decease, for his, her, or their natural life or lives; and, 
« lastly, 1 do constitute and appoint the said R. Altham, 
" E. Byrouf and G, Alcock, executors of this my will.”. 

The 
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1812 . The testatrix died without issue in Afay 1752, and 
^ Smit I without revoking this will, Arabella Dennison^ late Isaac- 

gainst son^ one of the devisees in fee in the will mentioned, is 

one of the lessors of the plaintiff, and the other lessors of 
the plaintiff derive title by descent, on conveyance from 
Af. Althamt the other devisee in fee in the will men¬ 
tioned j and the lessors of the plaintiff (if entitled to re¬ 
cover at all) are entitled to recover, as tenants in com¬ 
mon, in the proportions stated in the declaration. Upon 
the death of the testatrix, Anthony Isaacsouy her elder bro¬ 
ther, by the consent of R. Altham, became the receiver 
of the rents and profits for the purposes of the will; and 
from that time down to the year 1810, the several per¬ 
sons successively entitled under the will to the surplus 
rents and profits, have been in the receipt of the rents 
and profits of the estate. Previously to the year 1798, 
y, M, Durnfordi the mother of one of the defendants, 
H. Kingt the mother of the other defendant, and S. Isaac¬ 
son (which y, M. Dunyhrdf H, King, and 5 . Isaacson were 
the three surviving children of Ant, Isaacson^ all of 
whom were living at the death of the testatrix,) were in 
the receipt of the rents and profits. After the death of 
y. M. Durnford in 1798, H. King and 5 . Isaacson received 
the rents and profits during their joint lives; and after 
the death of H. King, S. Isaacson was in the receipt of the 
rents and profits during the remainder of her life. 
S. Isaacson having survived all the persons to whom an¬ 
nuities or life-interests were given under the will, died in 
July 1810, The question was. Whether the plaintiff was 
entitled to recover ? If the Court should be of that, opi¬ 
nion the verdict to stand, if otherwise to be entered for 
the defendants. 


Coltman 
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Coltman for the lessors of the plaintiff stated the 
question to be. Whether the devise to M. Altham and 
Arabella Isaacson^ and their heirs and assigns for ever, was 
a devise to their own use after the payments and other 
devises contained in the will were satisfied ; or a devise 
to them only in trust, with a resulting use to the heirs of 
the testatrix, executed by the statute of uses ? He con¬ 
tended for the former, and read the will as being in sub¬ 
stance a devise of the real estate to Anthony Isaacson for 
life, and after several intermediate contingent remainders 
for life, with an ultimate remainder in fee to M. Altham 
and Arabella Isaacson. The singularity of the devise con¬ 
sists in this, that the testatrix has reversed the usual 
order of disposition by devising away the fee in the first 
instance, and afterwards carving out the life estates *, but 
such a disposition must be understood according to the 
substance and not the form of the devise. It is sub¬ 
mitted, therefore, in the first place, that M. Altham and 
Arabella Isaacson cannot be considered as trustees at all; 
and, 2dly, supposing they are to be considered as taking 
the legal estate at first as trustees, still they ultimately take 
for their own benefit, without any resulting use for the heir. 
I St, They are not named as trustees ; and in Hill v. The 
Bishop of London {a) Lord Hardivicke relied upon the 
•word trust not being used, and said if it were a trust, it 
must be by construction, and then the intent of the tes¬ 
tator must be chiefly considered as a guide to that con¬ 
struction. Now here, there is not any intent shewn to 
create a trust; on the contrary, there are several reasons 
against it; as, ist, the estate being given subject to and 
chargeable with the annuities, which are afterwards ex¬ 
pressly charged on the land, they are, therefore, more 

(«) X Atk, 6x8. 
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1812. prqpejrly rents than annuities. Thus a devise upon con- 

* dition that he pay yearly so much to A.y will be a rent to 

OMITH ^ 

againti him, and not a sum in gross (a). Then there is nothing in 
the will which refers to the personal interference of trus¬ 
tees ; the annuities are to be paid, but not by the trustees. 
Again, both the devisees were women, and one of them 
unmarried; which rendered her still"more objectionable 
as a trustee, than the other, from the uncertainty with 
whom she might marry. If it should be said that the 
Court must construe this a trust in the devisees, in order 
to protect the interests of Sarah Isaacson^ who was a 
married woman; it may be answered, that there is no 
such necessity, because, according to the case of Bennet 
V. Davis a court of equity would make the husbatl^l a 
trustee for the wife. But, adly, supposing that they 
are to be considered as trustees for specific purposes, 
still they will take the remainder for their own be¬ 
nefit, and not as trustees for the heir at law. In 
Walton V. Walton (c), the Master of the Rolls said, 
** It is not universally true that the expression of a pur¬ 
pose, for which a devise of land is made, confines and 
limits the devise to the purpose so expressed. It is de¬ 
cided in several cases noticed in Hill v. The Bishop of Lon¬ 
don y and Rogers v. Rogers (</), that where there is a devise 
of land for payment of debts, it does not necessarily 
follow, that there is a trust for the heir after th^ debts 
are paid. Lord Hardwiche says, that no general rule 
can be laid down; but every case must depend on the 
circumstances.” Now this devise shews an intent that 
there should be no trust for the heir ; for there could be 
no reason for making women trustees, except giving 

(B) % p. mat. 316. 

(rf) 3 p. fPmt. 193. 

them 


(<*) I Lean. 137, Com, Dig. Pent. B« %• 
(,c) X4 Fee. 3 a*, 
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them a beneficial interest in the remainder. The cir¬ 
cumstance also of their being the testatrix’s cousins is 
confirmatory of the same intent, and it was relied upon 
in ^Coningham v. MelUsh (a), Hobart v. The Countess of 
Suffolk {b)f Rogers v. Rogers (c). Again, Anth. Isaacson 
the heir at law, for whose benefit it is said that there is an 
implied trust, already takes under an express devise to him 
for life; North v. Crompton (d), and Rogers v. Rogers. If 
it should be said that here particular legacies being given 
to the devisees out of the personal estate, it shall exclude 
them from this remainder; as a particular legacy does 
exclude an executor from the surplus; it may be an¬ 
swered, that the reason of such a construction in the one 
case, (viz. that it is inconsistent with an intention of giv¬ 
ing the whole, to give a part,) shews that it does not 
apply to the other; because there is no such inconsist¬ 
ency where the devise is of the real estate. Besides, here 
the legacies given to the devisees are unequal; and that 
has been relied on even in the case of executors, as not 
rebutting the presumption that they were intended to take 
the surplus. As little can it be contended that there has 
been an adverse possession of 20 years against the devisees; 
for if they are trustees, the possession of the cestui que 
trusts with the consent of the trustees can never be said 
to be adverse; Earl Pomfret v. Lord Windsor (f)y and 
Keene v. Deardon (/) : and if they take simply as devisees 
in remainder, their title did not accrue until 1810. 

Holroyd, contr^, insisted that this was not a beneficial 
remainder to the devisees, but that they took only as 

(a) Prtt. in Ch. 31. (*) % Vtrn. # 4 * 

(e) 3 P. H'mt. 193. Ca. Ump. Talk. *69. (d) l Ck, Cat, 196. 

(#) a Vn. 47». if) 8 SatU 348. 3d rwolutio*. 
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trustees. It is not necessary that the words use or trust 
should be mentioned in a will in order to raise that kind 
of estate; but where it appears to be the intention to 
give an estate to one for the benefit of another, that will 
be sufficient to raise an use or trust. Now here, the 
real estate being devised to them and their heirs, subject 
to the payment of annuities, it may be admitted that they 
would take a beneficial remainder, if this devise stood 
alone; but the testatrix disposes also of her personal 
estate in the same way, viz. to her executors, subject to 
legacies; and yet it is clear that she did not intend them 
to take a beneficial interest in the residue; because she 
afterwards gives them 200/. each; and it is not disputed 
that if equal legacies are given to executors, it rebuts the 
presumption that they are to take the surplus. Then 
coupling these two devises together, and expounding the 
one by the other, it seems to have been the intention, that 
the surplus, if real, should result to the heir at law, and 
to the next of kin, if personal. The whole beneficial in- 
tetfest is expressly given away from the trustees for two 
generations. What is that but separating the legal from 
the beneficial interest ? The estate is also, given to them 
zs joint tenantsy which is the Usual mode of devising a trust 
estate, but not such as is intended for the benefit of the 
devisees themselves. Before the statute of uses they 
would have been seised of the legal estate in trus^ for the 
lives of the several devisees for life; and there being no 
devise of the residue, there would have been a resulting 
trust for the heir at law. But since the statute, the legal 
estate was executed in the tenant for life; for the lands 
are not given in trust to receive and pay over the annui> 
ties, but only subject to the annuities; and the annuitants 
either had rent^charges, or, as one of them was a married 

woman, 
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woman, the trustees were interposed to protect her inte¬ 
rest. But supposing the trust to have been executed by the 
statute in the trustees and their heirs *, still, according to 
Doe V. Simpson (a). Lord Say and Sele v. Lady Jones (3), 
and Bagshaw v. Spencer (c), it would only be executed 
for the lives of the annuitants, or at the utmost of the 
tenants for life, and upon the death of the survivor of 
them there would be a resulting trust to the heir at law; 
or, more properly speaking, the heir would take the un¬ 
disposed of residue to his own use. And although the 
estate is given to the trustees and their heirs, and trusts 
only created as to part, yet the reminder shall not go to 
the trustees in exclusion of the heir, because the heir shall 
take whatever is not expressly devised away from him; 
and therefore in Challenger v. Sheppard (d), which was a 
devise to trustees and their heirs in trust for the only 
question made was, whether A. or the heir at law took 
the fee; but not whether the trustees did. And so in 
Cruise {e)f the rule is laid down, that where the legal 
estate is given to a trustee, and part only disposed of for 
particular trusts, the trust results to the real owner. 
Again, in Lloyd v. Spillet{f\ Lord Hardwicke said. 

Where a trust is declared only as to part, and nothing 
said as to the rest, what remains undisposed of results to 
the heir.” The same doctrine will be found in Randell 
V. Bookey (g)f Emblyn v. Freeman {h)y and Arnold v. Chap¬ 
man (i). As to the inference arising from the testatrix 
naming them her cousins, it is too vague without other 
circumstances to indicate an intention; and the cases 

(a) S (i) 3 Sro. P, C, 458. 8 yin. Ah. 

(0 I r«. 14a- W 8 T . p . 597. 

(*) I Cr. on S. Prof. 47;. (/) % Ail. 15©. 

(f) Pros, in Ch. 16%. (*) Prec. in Cb, 54a. 
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1812. cited did not rest upon that alone; and besides here she 

- also names other relations in her will, and amonest them 

Smith . ° 

againtt her heir at law. Then as to there being an express de> 
vise to AnU Isaacson the heir at law, she could not have 
done otherwise, if she meant that he should only take for 
life in the first instance; and thougfi a man devises lands 
to his heir for life, yet that shall not hinder but that he 
shall have the reversion too (a). With respect to what 
is said of the unfitness of women to become trustees, it 
may be answered that they were her relations ; and it 
was more natural to appoint them her trustees, than the 
husband of one, or strangers; but surety it cannot raise 
such a necessary implication as to disinherit the heir at 
law. 

Lord Ellenborough, C. J. That is but a small mat¬ 
ter in the argument, only they were certainly better 
objects of bounty than of trust. But if they are trustees, 
for what are they trustees ? I own I have no doubt that it 
is a clear devise of the remainder, subject to these specific 
charges, and that no trusts are created, 

Bayley, J. It is not suggested that they are trustees 
for any purposes which they are to execute; and there 
are no words of trust in the will. 

Per Curiam, Judgment for thefPlaintifil 

Hoiroyd declined insisting on the adverse possession. 

(a) Prte, h Cb, 163. 
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1812 . 


Brett and Tomlinson against Close. 


Tutsday, 
Nov . I7tb. 


A SSUMPSIT upon two promissory notes, dated the a warrant of 
loth of March 1809, made bjr the defendant and ceiior for 
one John Dent, jointly and severally, one for 480/., and 
the other for 140/. 5/. 4<f., payable to the plaintiffs or re- 

their order one month after date. The defendant pleaded c.mrt of chan- 
non-assumpsit, and at the trial before Lord Ellenbo^ n'.n’My'ment 
rough, C.J., at the Middlesex sittings after last Hilary 
term, a verdict was found for the plaintiffs, subject to him, is only in 

... ^ r 11 • the nature of a 

the opinion of the Court upon the following case: civil execution; 

The plaintiff Brett having become a purchaser of the 
interest in one-fourth part of certain real and personal po"'tca recemr 
property, devised by the will of one Shelley to his son Cn •iniery, was 
T. Shelley, respecting which a suit in Chancery was Ihc officer un- 
pending between the said T. Shelley and the other de- 
visees in the will, in which suit the plaintiff Tomlinson drfondant, in 

oulrr to procure 

acted as solicitor for T. Shelley, and made various pay- hi diicharge, 

ments and disbursements, which were still unpaid; it ityfo^tw© 

was proposed by Brett that Tomlinson should take a half- 

share of his purchase, to which acceded. The r' li .iiff, who 

suit went on, and Dent was appointed, under an order of th. s.iit in 

the Court, receiver of the estates in question. After- histoiicUorr** 

wards the plaintiff Brett was made a party to the suit, 

and Dent, as receiver, having possessed himself of rents forth :.i: unt 

. . ... of f'> • ; r and 

to a considerable amount, which he retained in his own vas 

dis¬ 
charged by the direction of the solicitor: Held that the discharge was a :i.in for 

the notes, and that «n action might be maintained on them; and alth. i • .e other 

parties to the suit in Chancery, who did not concur in the dLch..i.,'., ..rfoic D. 

remained liable to be taken again, yet the consideration had not failed; anJ th t it wa> no 
objection to the validity of the notes, that the sum given to cover costs exceeded the costs due, 
no fraud being intended. 

Voi. XVI. X hands 
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hands without duly paying over the same, proceedings 
were taken at the instance of Brett^ as a party in the 
suit, to compel him to pass Ms accounts; and on 
the a I St of November 1808 the Master certified that 
471/. 19/. 5d. was the balance in his hands for rents 
received up to that time. He afterwards received fur¬ 
ther rents, making an additional balance of 98/. 5?. iid., 
as admitted by an account in his own hand-writing;^ 
which he'Sent to Tomlinson^ dated 30th Jamiafy 1809 ; 
making together a total due from him of 570/. 5/. 4^. 
Orders, for payment of the certified balance into the 
Bank by Dent, were obtained at the instance, oi BrtH > 
but not being complied with, the Lord Chancellor’s war 5 - 
rant, directed to the warden of the Fleet or his deputy 
attending the Court of Chancery, v^as suied out by Tom¬ 
linson, which, reciting a former order for the commit¬ 
ment of Dent, ran in this form: *« These arc therefore 
« in pursuance thereof to will and require you upon 
« receipt hereof to make diligent Seslrch after the body 
<* of the said John Dent, wheresoever you shall find himi 
«* and him safely convey to his majesty’s prison of the Fleeti 
“ there to remain until my fUrtHer order” &c, Tomlinsoit 
acted as solicitor for Brett and hdmself in the whole of 
these proceedings, which were left entircTy to his raai 
nagement, and various payments, feet, aiid ^sburrsements 
were consequently made by Mm in the cOursh the 
same. On the loth March 1809 the officer iitten^ng 
the Court of Chancery ap|)6inted to execute the warrant;- 
went down to the place Where both Dent and Tondinson 
resided, and applied tp Tomlinson as the solicitor for in¬ 
structions, who desired him to proceed in a regular 
course. However, on Dent being taken into custody, he 
made proposals to Tomlinson by letter for his liberation; 

upon 
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upon which Tomlinm agreed wilh .D^«/ and the de¬ 
fendant Close, ^ham Bm/ proposed 'as his surety, that 
Tomlinson should cause Dent to be discharged out of cus¬ 
tody by giving directions to the officer for that purpose, 
upon Dent and Close giving the dotes in question, (which 
would become due about the time that the accountant- 
general’s office was expected to open, and which in¬ 
cluded in their amount both the ceirtified and subsequent 
balance, together with the sum of 50/. to cover costs,) 
and also giving their joint written engagement, that 
Defifs father, of a third person, who should be satisfac¬ 
tory to should join in the said notes on the 

following day. In pursuance of this agreement the notes 
and the other written engagement were given by Dent 
and Close, as his surety, and Dent was immediately dis¬ 
charged by the officer, by virtue of directions given to 
him by Tomlinson iot that purpose. Dent has ever since 
been at large, and no steps have been taken in the said 
suit against him in consequence of his having been so 
discharged.' 

Hie Costs which fhe ilhiltitiffs were put to in the 
proceedings to ccrtnpel Dent to pass his accounts and 
pay the balance, amOurit to 37/. y. Sd.i which include 
the sum of lol. 2/. 4^/. p^id to the Master’s clerk, for 
fees incurred iri passing accounts, which he should 

have paid, but Tomlinson was obliged to pay, in order to 
obt^n the report,, without which he could not go on 
With further proceedings. Deni, soon after giving the 
said notes, became a baiikrupt, and his estate is not ex¬ 
pected to pay more than seven shillings in the pound^ 
and no* pfnrf of-the mohey mentioned in the notes of 
cither of them has been paid by Dent or Close. The 
question was, whether the plaintiffs were entitled to 

X 2 recover; 
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recover: if they were,.the verdict was to be entered for 
•uch sum as the Court should direct} if otherwise, a 
nonsuit to be entered. 

Bayley, for the plaintiffs, contended that these notes, 
which were given for the purpose of procuring the dis- 
clarge of Dent out of custody on the attachment, were 
available in the hands of the plaintiffs. In order to 
maintain the contrary, it must be shewn that such dis* 
charge with the consent of the party who issued the war> 
rant, was unlawful, without the authority of the Court; 
and^ that process of tins description, being process for 
a contempt, must be executed according to the very 
letter and rigour of It, and not according to its spirit 
and intention, which was to secure the payment of the 
money. There is no case directly in point upon process 
of attachment out of the Court of Chancery, but by 
analogy to the acts of the sheriffF executing the process of 
fieri facias, it may be argued that it is sufficient if the full 
purpose of the process is answered. Thus in Coclram v. 
Welby (a), it was held a suffident execution of a fi. fa. 
that the sheriffT, though directed to take the goods, took 
the money of the defendants and debt to recover suck 
money lay before riie return of the writ. So, in Tay/or 
V. Bfion (b) it is said that payment to the sheriff on a 
fi. fa. is a good plea; whidi shews that the sheriff* is not 
bound to execute the vmt according to its rigour. And 
although in that case, it is also said that payment to him 
on a ca. sa. would not be good, and so it was adjudged 
in 12 A 4 bJ. (c); yet even there, if the party himself who 
sued out the process, or his agent, agree to the dia- 

* 

(•) * S6tw. 79. (*) i Lev. SOJ. (#) P. 385. Amu. 
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charge^ it teems that it will be good (a) ; and yet on a 
ca. sa. the sheriff is directed to take the body. It may 
be said that those were all cases of civil process} whereas 
this is in the nature of criminal process. It is true that 
the warrant of commitment is so in form} but in sub¬ 
stance it is onl]r ancillary to the compelling payment} 
and upon the same principle} in Rex v. Afyers (h), 
Bullery J. said that it had been settled that an attach¬ 
ment for non-performance of an award is only in the 
nature of a civil execution. The same point was held in 
Benafous v. Schoole (r). So, in Rex v. Picherill (d)} the 
Court considered that it was no objection to the defend¬ 
ant’s being discharged under the Lord’s act, that he was 
in execution for a contempt on a quo warranto informa¬ 
tion. And in a P. Wms. («), it was held at the Rolls, 
that if a man be in contempt for want of answering, and 
the plaintiff’s clerk in court accept the costs of the con¬ 
tempt, it purges the contempt. So here. Dent was in 
contempt for non-payment of a certified balance, and a 
warrant of commitment was issued thereon; when, 
therefore, the plaintiff or his solicitor were paid the 
balance, or, what is the same thing, were satisfied by 
accepting the promissory notes, it purged the contempt, 
and the officer was at liberty to discharge him. And here 
the party has had the benefit of such discharge; so that 
the consideration of the notes has not wholly failed, even 
supposing him liable to be again taken by the other parties 
' to the suit. It may be observed also, that these notes 
were not given to the officer, which has sometimes 
afforded an objection, but to the plaintifis themselves; 
and that makes it a stronger casiS than Pillungtm v. 

{ay S4 Eattf 474. Slatkfori v. Austin, (S) i 7 *. R. i66. 

(#) 4 r, B. 316. (<0 Ibid. 809. {i) P. 48*. Anon, 
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18 , 15 . Qmjn (0), .where the note was given te, the officer, and 

- yet held good. 

Brett J . 6 

an 3 Another 

closet contra,, insisted that- the notes were bad, ist, 

fpr want of consideration; and, adly, that if there were 
any consideration, it was against law, being founded on 
a. breach of duty qf the officer entrusted with the execu¬ 
tion of process, iSt,..There were several parties to the 
suit in Chancery, and the solicitor for the party on whose 
behalf the notes were taken, had no authority to bind 
the others, so that jpentf the very instant after he was dis¬ 
charged, was liable to be taken again. In Nerot v. Wajr 
lace {b), Ashhurst, J. was of opinion that it was necessary;, 
to found a consideration, that the party promising should 
have the power of carrying it into effect. Here the disr 
charge was the consideration. In order therefore to havq 
carried it into effect, and have made a good considera¬ 
tion, the notes should have been taken for the benefit, and 
with the concurrence of all the parties interested} and 
then they would have been bound, and would have 
reaped the fruits of his discharge j but as it now stands 
is nudum pactum. This is to be inferred from the reason 
of the decision in Pilkington v. Greeny because tlicre it w^s 
held that as the note was accepted by the parties int^r 
rested, it had a sufficient consideration. But, adly,^ Sup¬ 
posing there was a consideration, it was unlawful^ for. the 
officer was bound to execute the warrant according tCLjuts 
tenor, by taking his prisoner to the gaol, and detaining 
him there until further order. It may be sufficient upon 
process merely civil, to execute it according to its spiid^ 
and the intention of the parties, but crimintd prejeess 
ought to be under the guidance of the court out of which 

(a") % Set. 53* Full. . .,(0 3 T, £. SJ.- 

it 
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it issues. Even upon a ca. $a. a gaoler cannot liberate 
his prisoner, upon an undertaking to pajr the debt. In 
Martin v. Blithman (a) it was considered as an escape so 
to do; and in Love*& case {b) the Court said that by the 
capias, the sheriff is to take and keep in salva custodt), 
and to give liberty is contrary to the writ; and Slackford 
V. Austen ,c) is to the same effect. A farther objection 
may be made to these notes, that they include in their 
amount a larger sum for costs than was due; and that 
affords a ground for suspecting that the authority of the 
Court of Chancery has been used as an instrument of 
extortion; which is a case, according to Beeley v. Wing- 
field that this Court will watch very jealously. 


1812. 


Brett 
and /Vnuther 
against 
Close. 


Lord Ellenborouch, C. J. If in this case I saw that 
there was any purposed contempt of the process of the 
Court of Chancery, in order to defeat any of the objects 
of that process, or if the taking of these notes had obvi¬ 
ated the ulterior justice of the case, I should have said 
that it was illegal. But if all the justice meant to be 
attained by the Chancellor's warrant has been attained, 
in what consists the illegality ? Here a person having a 
balance certified against him as receiver, an attachment 
issued upon it out of the Court of Chancery, and he is 
taken under the attachment, and in order to obtain libe¬ 
ration of his person, gives two notes for the amount of 
all that he was liable to pay, which the other party agrees 
to accept. The question is. whether such notes are illegal 
in respect of the consideration, that consideration, as it is 
said, involving a contempt of court. It seems that the 


(«) Teh), 197 . • f«) *4 468 . 

(4) &iM. a8. (<0 48. 

process, 
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and Another 
against 
Close. 


processi although criminal in its form, was merely 
ancillary to civil purposes; the party who sued out the 
process, had the control over it as at common law, and 
he has obtained his redress by accepting the notes, and 
has superseded his own process, after taking satisfaction 
for it. Can it be fairly said that in so doing he has 
been guilty of a contempt of court ? An attachment 
for the non-performance of an award is also criminal in 
its form, but being for the attainment of a civil satisfac¬ 
tion, it has been treated as such in our own tidiot. 
Then it is argued that this is nudum pactum, inasmuch 
as the other parties to the suit are not bound by it, but 
may sue out another attachment against him; but that 
docs not shew it to be nudum pactum, although perhaps 
it is a bad bargain, because the party does not reap all the 
benefit he might expect from it, but remains liable to be 
taken again. But no person complains of this as a con¬ 
tempt of court, or as fraudulent in its intention, nor is 
it suggested that there is the least shadow of complaint 
by any of the parties interested on which the Court of 
Chancery is likely to animadvert; but the surety now 
attempts to take advantage of it, in order to exempt 
himself from liability. As to the sum given to cover 
the costs, the parties were obliged in that stage of the 
proceeding to take it at hazard for an unascertained 
sum, which would only be good for the real amount 
when ascertained; and nothing is stated to shew that 
the party has refused to allow for the surplus. This 
process therefore being merely ancillary to civil objects, 
and there being no contempt of court, nor any fraud in¬ 
tended upon any of the parties, I do not think there was 
any thing illegal in the transaction. 


7 


Grose, 
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Grose, J. This process, though criminal in its form, 
is in reality civil to all purposes for which it was sued 
out by the parry; and when they are attained, it does not 
seem to me that the permitting this mode of discharge 
will be productive of any inconvenience. 


1812. 

Brett 
tod Another 

agdinst 

CkOIE. 


Le Blanc, J. If this proceeding went to defeat any ob> 
ject of the criminal jurisdiction of the Court of Chancery, 
there would be much weight in the argument. But it 
has not been shewn to us that there was any other object 
in view, than that of compelling the party to place in 
the hands of the Master a sum of money found to be 
due from him, together with the costs; and it is now 
settled that an attachment, which is merely to enforce the 
payment of money, is to be considered as civil process. 
These notes were not given to the officer who executed 
the process, but to one of the parties to the suit who 
issued the process, and under the sanction of his solici¬ 
tor, he authorizing the officer (while the accountant- 
general’s office was shut) to discharge the party on pay¬ 
ment of such a sum as was then supposed due; and if so 
much should not be due, then the notes would be good 
only for so much as was due. The officer derives no 
advantage from taking the notes. Then may not the 
party dispense with his own process? It is in effisct 
civil and not criminal process, and has been dispensed 
with by the party himself and not the officer. I think 
therefore the consideration of the notes was not illegal, 
and that there is no ground for saying it was nudum 
pactum. 


Batlby, J. I see nothing against the policy of the 
law in allowing the plaintiffs to maintsun this action. 

There 
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Brktt 
and Another 

^gainsf 

CtpSB. 


Thdre was no. impropriety in lomlinsoti^ taking the notes 
and discharging the party* This was a writ for the pur¬ 
pose of enforcing the payment of a sum of money, which 
Tomlinson had the means of enforcing or not; he need not 
have put the writ into the hands of the officer at all, and 
after he had placed it with the officer, he might have 
withdrawn it at his pleasure. The officer could not 
take bail, nor could he have taken the money without 
the concurrence of the party who sued out the writ; but 
the party may authorize him so to do. Now this was in 
vacation whilst the office was shut, and the party there¬ 
fore, in order to give a reasonable indulgence to his 
debtor, agrees that he shall be released from the custody 
of the officer, upon giving security that the money shall 
be forthcoming when the office opened; and he does 
give that security and is released. It is said that all the 
parties interested have not concurred; but it does not 
appear that any of them have complained, nor has the 
Lord Chancellor made any order thereupon against the 
officer, or directed the securities to be given up; and 
Tvtnlinson might very easily have obviated any inconveni¬ 
ence by paying the money into the office. Then no un- 
frir advantage nor improper use seems to have been in¬ 
tended to be made of this process, nor is there any in- 
iustiee to any Q^c• 1 cannot therefore say that these 
notes were bad, or such as ought not to be enforcetl. . 

Judgment for the Plrintiffis* 


The 
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The King against The Inhabitants of Saint 
Martin at Oak. 

npWO justices removed Thomas Gardener^ Elizabeth 
his wife, and their three children by name, from the 
parish of Saint Martin at Oak in Norwich to die parish of 
Drayton in Norfolk; which ord^r was quashed by the 
Sessions, upon appeal, subject to the opinion of tiiis 
Court upon the following case : 

The pauper, Thomas Gardener^ was in the year 1769 
duly bound apprentice by indenture for seven years to 
John Millet of Costesseyt cordwainer, and served him for 
one year and three quarters in Costesseyy when Miller^ 
having purchased an estate at Felthorpey removed thither 
to reside on it. The pauper accompanied Miller^ and 
continued to serve him in Felthorpe until within sixteen 
weeks of the expiration of the said term of seven years, 
when Miller, having taken a public house, deemed it 
improper for the pauper to continue with him, and told 
the pauper so, and that he had provided for him another 
master of the name of Thaxter, who lived at Drayton, and 
who was to pay at the end of the sixteen weeks one 
guinea for the service of the pauper; which sum the 
pauper was to receive in lieu of the guinea which he was 
entitled to at the end of the term under the indenture. 
The indenture remained in the hands of Miller uwean- 
celled. The pauper went to Thaxteds accordingly, and 
served him in Drayton for the -onexpired term of 16 
weeks, when Tbaxter him the guinea which had 
been agreed upon, in lieu of that which he was entitled 

^ have received from MUkr, and the pauper continued 

to 


AOS 

1812. 


Wtiimsdas, 
Nov. l8ch. 


A pai”'*r may 
be ren.i • vl 
f.om a ;‘;h 

\\ here . 

lesicliiij; . jer 
a tertilicatc to 
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whieh he gained 
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certifeate, and 
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removed to the 
certifying pathh. 
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St. Martin 
AT Oak. 


to serve Thaxter for one month further. In 1787 the 
parish of Felthorpe granted a certificate to the parish of 
Saint Martin at Oak, which was admitted on the trial of 
the appeal, acknowledging the pauper his wife and chil« 
dren to be inhabitants legally settled in Felthorpe i and 
the pauper and his family continued to reside in Saint 
Martin at Oak under this certificate, receiving occasional 
relief from the parish officers of Felthorpe, until June last, 
when the pauper, his wife, and children, were removed 
by an order of two justices to Felthorpe, From this order 
the parish officers of Felthorpe at the next sessions entered 
an appeal, which was respited until.the following 
sessions: at which sessions the parish officers of Saint 
Martin at Oak withdrew the order of removal, and the 
paupers were afterwards removed to Drayton as above 
stated. 


Storks, in support of the order of sessions, did not dis¬ 
pute that the pauper T. Gardener guned a settlement in 
Drayton by service with Thaxter under the indenture, but 
endeavoured to shew that the parish of St. Martin at Oak, 
into which the pauper and his family came by certificate, 
were bound to remove them back to the certifying parish; 
which, as between those two parishes, must be taken to be 
their last legal settlement, unless a subsequent se^ttlement 
could be shewn. And as to the withdrawing the first 
order of removal after appeal against it, that was not an 
abandonment of the certificate, which therefore still sub¬ 
sisted at the time of the present order of removal. That 
being so, the t 8e 9 IF*. 3. e. 30. imposed on the justices 
the necessity of remoining to the certifying parish. The 
statute enacts, ** that the certificate shall oblige the cer¬ 
tifying pa-'ish to receive the pauper and his family 

whenever 
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whenever they shall become chargeable to the parish to 
which that certificate was given, and that then it shall 
be lawful to remove such pauper to the parish from 
whence such certificate was brought.” 

But the Court were clearly of opinion that the act was 
not restrictive of the power of removal from the parish to 
which the certificate is granted to any other parish, but 
only conclusive upon the certifying parish as between that 
and the parish to which the certificate is granted. This 
was considered to be the object of the act in Kept v. Lub- 
henham (a), and in a prior case of Rex v. 5 /. Giles {b). 
All the authorities agree that it signifies nothing when the 
certificate was granted, it is only an estoppel upon the 
parish granting it as between the two parishes. 

Order of sessions quashed. 


1812 . 

The Kins 

agaimt 

The Inhabitants 
of 

St. Martin 

AT Oak. 


Park and E. Alderson were to have opposed the order 
of sessions. 

{«) 4 r. i?. %il. (i) Saik. siQ. 


The King against The Inhabitants of the County 

of Somerset. 


N*v. l8rh. 


A Presentment, made by a justice of peace of the The 490, 3. 
county of Somerset on his own view, stated in trustee^for”** 
substance, that from time immemorial there has been 


building a new 

bridge over the rirer Tcm, and empowers them to take tolls, and that it shall be lawful for 
them, out of the menies received to build a new bridge, &c., and vests the property in the old 
and new bridge during the continuance of the act in the trustees, and that as soon as the pur¬ 
poses of the act shall be executed, then anil from tbeocefirtb the tolls shall cease, and the bridge. 
Sec. shall be repaired by such persons as are by law liable to repair tlie old bridge: Held thAt 
during the tinw the trustees were engaged in executing the powers of the act, and before they 
bad completed them, the county was not Uablc to repair the bridge. 


a com- 
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1812 . a cominon public stone-bridge, called Tonr-bridge, with 
The Kino approaches thereto, lOo yards in length, and lO 

agairut yards in breadth, at each end of the bridge, situate ih 
The inhjbitants parishes of Taunton St. James and Taunton St. Maty 

SoMExsiT. Magdalen^ in the said county, for carriages, &c., and 
that the said bridge, with the approaches thereto, on 
the ist of Julyt 51 O. 3. was out of repair; and that 
the said bridge and approaches thereto are not within 
any city or town corporate, and that it cannot be known 
or proved that any persons, lands, tenements, or bodies 
politic ought to make and repair the same, and that the 
inhabitants of the whole county of Somerset ought to 
make, build, and repair the same as often as need re¬ 
quires, according to the form of the statute. 

The defendants pleaded that after the passing of the 
atatote 49 Geo. 3. c, 84. (<r), entitled an act for building 

a new 

(a) The 49 6m. 3, e. 84. (local and personal), reciting that Tone Bridge, 
&c. was very ancient and narrow, and inconvenient, and dan^rous, and that 
it was necessary to rebuild it, and that the approaches leading to it should be 
widened; enacts that ceruin persons shall be trustees for taking down the old 
and erecting a new bridge there, and for widening and improving the ap¬ 
proaches to it, and empowers them to collect tolls. It then enacts that it shall 
be lawful for the trustees, out of the monies raised by virtue of the act, to 
build the new bridge and pull dov^ the old one, and erect a temporary bridge 
till the new one should be built, and to turn, widen, and alter the approaches 
to it, and to do all such other acts, matters, and things as they should think 
necessary, useful, and convenient for those purposes. It also empower^ the 
trustees to borrow money and mortgage the tt^ for not exceeding xo,ooof. 
and apply the tolls to pay the expenses of the act, the interest of the msnegr 
borrowed, and the expenses of making the bridge. Sec. 3 y another clause it 
is enacted that from and after the passing of the act, The Tene^ridge, Sec. 
and all the materials, and also the new bridge, turnpikes, toll-houses, and 
other matters and things to be erected and provided by virtue of this act, 
ahall during the eontiHuanee belong to and be the ptt^erty of and vested 
in the said trustees; and it shall be lawful for the said trustees to bring actions 
or direct the prelcnbg of bUk of indictmeui as the case may require, against 

any 



307 


IN THU PlFTY-THlRO YEAR OF GEORGE III. 

a new bridge across the river Tonct &c., and after the Isisi. 
24th of June 1809, in that act mentioned, and before / . 

the I St of Julyiti the presentment mentioned, the said , 
act being then and still in force, the trustees therein The 
named under and by virtue of the authority and powers Somkrskt. 
Tested in them by the said act, and to procure and 
raise the tolls imposed and payable by the said act, to 
wit, on the ist of July in the presentment mentioned, 
did pull down, and cause to be pulled down the bridge 
then and at the time of passing of the said act standing 
across the river Tone^ called Tone - bridge^ in the pre¬ 
sentment mentioned, and did begin to build the same 
upon a much larger and more expensive scale than the 
same was before, and did also begin to widen and alter 
the approaches leading to the said bridge, within 100 
yards of each end thereof. Whereby the said bridge and the 
approaches thereto became ruinous, &c. and so remained 
continually from thenceforth to the nixing of the said 
presentment; the same bridge remaining incomplete arid 
unfinished; neither the said trustees, nor any of thein, 
nor any other person having rebuilt or repaired the 

any person or persons who shall steal, take, or carry awayi* q;>6iU >>Qinr, or 
destroy the said bridge or other erections, &c., or the materials thereof, oc 
other matters or things hereby vested, in them as aforesaid, or any part there¬ 
of,’* Sec. By another clause, ** as soon as the several pu«Tos®* 
shall be carried into eiecUlion’, and the {i'rinctpiil attil- interest borrowed and 
secured on the credit thereof be paid, «Sm dui/fron tbrnctfordt. all the :toUs 
hereby imposed shall cease and determine, and the said bridge and the ground 
forming the highways^or approaches thereto, within xoo yards on each side 
thereof respectively, shall for ever thereafter be repaired and kept in repair 
by such person or persons as are by law UaUe to repair the said present bridge 
and highways or approaches, and such bridge and highways shall be vested in 
and belong to such -|>ei'son and persons in the same manner and no other, as 
the person or persons now liable to repair the said bridge are possesaed of the 
same.** 


8 


same; 
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SoMBRStT* 


sam^ i and that the purposes of the said act are not yet 
carried into execution, to wit, at the parishes of Taunton 
SL yameSf Znd Taunton Si. Afary Magdalen aforesaid in the 
county aforesaid: by reason of which said premises the 
trustees aforesaid were and are bound and of right 
ought to repair the same, bridge and the said approaches 
thereto during the continuance of the said act in force; 
without this, that the inhabitants of the said county, 
the said bridge and the said approaches thereto in the 
said presentment mentioned, during the continuance of 
the said act in force, ought to repair and amend, when 
and as often as it shall be necessary in manner and form 
as in and by the said presentment is above supposed, 8cc. 
To this there was a general demurrer. 


- Bumntghy in support of the demurrer, relied upon 
the rule that the county is liable to the reparation of a 
public bridge at all times, unless it can shew a discharge, 
and contended that this plea was bad, inasmuch as it 
did not amount to a discharge. The act of parliament 
upon which it. is founded does not put the trustees in 
the place of the county, but contains provisions similar 
to those in almost every turnpike act, and only em¬ 
powers the trustees, (it shall be lawful for them) but 
does not make it imperative upon them to build a new 
bridge; and therefore whilst it remains unt^^rtain 
whether the trustees will do so or not, the common law 

liability must remain, otherwise the public would not be 

» 

protected. 


Lord Ellenborough, C. J. If the trustees are dila¬ 
tory in executing the powers of the act, I am inclined 
to think that the Court, upon applicadon, would lend 

its 
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its aid to expedite their functions. Such at least is mj 
present opinion upon that point; but upon the question 
of liability I am decidedly of opinion that until the trus¬ 
tees have rebuilt the bridge the county is not liable. 
The words «* then and from thenceforth” necessarily 
lead to that conclusion. 

Le Blanc, J. During the time the act is in force 
the liability of the county is suspended; when the trustees 
have completed the object of it, then the liability is to 
revert back to the common channel. 

Bayley, J. It would be useless to make the county 
repair, for the trustees might afterwards undo what the 
county had done. 

Moore contra, mentioned Rex v. Brnrlow (a), where the 
13 & 14 Car. 2. c. 12. X. 18., which enacts that the church¬ 
wardens, &c. “ shall have power and authority (not 

may** as Stated by mistake in the report) was con¬ 
strued to be compulsory. 

Per Curiam, Judgment for the defendants. 


(a) Soli. 609. 


Vot. XVI. Y 


The 


809 

1812. 

The Kino 
mgaimt 

The Inhabitants 
of 

SOMUKSBT. 
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tfedfitsdayf 
Nov. l8th. 


The t4 G.3 
e. 78. t. 96. 

(a building act) 
docs not enable 
the district sur¬ 
veyor, who 
lodges a com¬ 
plaint before 
two justices on 
account of a 
projection made 
in front of a 
house, contrary 
to the provi¬ 
sions of that 
act, to appeal 
to the quarter 
sessions against 
the admissal of 
the complaint 
of the two 
causes. 


The King against The Justices of Middlesex. 

JEKTLL moved for a mandamus to the justices 
of Middlese\y commanding them at their next general 
quarter sessions to hear an appeal made against an order 
of two justices, under the 14 G. 3. c. 78. (a), (the 
building act). 

On the 7th of October last the district surveyor ap¬ 
pointed under that act, lodged a complaint before two 
justices, W'ithin whose jurisdiction the complaint arose, 
against one Soatte^ on account of a projection made by 
him beyond the line of the front of his house in im- 
coMs‘Inn-Fields. Soane appeared before the justices, 
who after having heard the complaint dismissed it, con¬ 
ceiving that the projection was not within the meaning 
of the act; and thereupon the district surveyor appealed 
to the sessions against that dismissal, and the appeal 
• coming on to be heard on the 29th of October^ it was 
objected that the surveyor had no right to appeal, as not 
coming within the 96th section, which gives the ap¬ 
peal. The justices, after argument, being of that 
opinion, refused to entertain the appeal. The 96th 
section enacts « that if any persons think thei^selves 
aggrieved by any conviction, commitment, distress, 
order, or judgment of any justice or justices of the 
peace made out of sessions by virtue of this act, such 
persons may appeal to the justices at their general quarter 
sessions, &c.” It was admitted that by the words con¬ 
viction, commitment, and distress, and perhaps even 


(«) s. 49,65,96. 


wder, 
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order, the party to be affected by such conviction, &c. 
seemed to be pointed out as the person to whom the 
appeal was meant to be limited; but it was contended 
that the word judgment was large enough to give it to 
the district sutveybr. 


1812. 


The Kiko 
against 

The Justices of 
Midolsskx. 


Lord Ellenborough, C. J. The appeal is given to 
the party aggrieved, therefore must not that apply to 
affirmative orders? The surveyor may apply to two 
other justices, who perhaps may entertain a different 
opinion. What grievance has this person more than 
every subject of the realm has from an infringement of 
the law? He is not the person to whom the right of 
appeal is given. Order or judgment means when some¬ 
thing is ordered to be done, not a mere dismissal of a 
complaint. It all imports some act to be done under 
an order of justices, which may be a grievance to the 
party. 

Baylet, J. It must be an order or judgment against 
the party who appeals. 

Per Curiam, Rttle refused. 


Y2 


Melush 
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Mellish and Another against Andrews. 
J^N assumpsit the plaintiffs declared in the first count 


upon a valued policy of insurance on goods in the 


A poliqr of 
insurance on 
goods at and 

Uw^^'Cdrs-* ®hip Minerva, ** at and from London to the ship’s dis- 

*orts'm^the*^ charging port or ports in the Baltic $ with liberty to touch 

BaitktvoHbUm ot any port or ports for orders^ or any other purpose ; with 

leave to carry, use, and exchange simulated papers, and 

any'othwpu'- exchange convoys; warranted free 

pose, does not from copture and seizure in the ship*s port or ports of dis- 
warrant the , 1 l • 

assured, after charge** The policy also contained a clause ** that it 

formldteK, should be lawful for the said ship, &c. in that voyage to 
&Vmore**diar P*'®ceed and sail to, and touch and stay at, any ports or 
tant port, in places whatsoever and wheresoever, and to load and un> 
4?fra oi^n; load goods, particularly in Sweden, without being deemed 
^O^^'^toany u deviation;*’ <• at a premium of 12 guineas per cent.,, 
udpiacnln TCtum 61 , pcr Cent, for arrival:” and then they alleged 
the Batiufir- a loss by seizure in the voyage and before its completion 

wtrJi mud batk^ . « v . 

wsrdi,amd iaei. by persons unknowtt, and negatived a loss by capture 
and seizure in the ship’s port or ports of discharge, 
otherwise. There was another count upon a second policy upon 
goods in the same ship, the interest in which was 
averred to be in different persons, and in this the insur¬ 
ance was ** at and from London to any and all ports and 
places in the Baltic Sea, forwards and baehwards^ and 
baclwards andforwards, from port to port and place to 
place, during the ship’s whole stay and trade, and until 
her safe arrival at her port of final discharge; with 
liberty to sail under any flag, carry, use, and exchan^ 
simulated papers, See. (including other liberties men¬ 
tioned in the first policy.) Upon the second count the 

defendant 
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defendant paid momej into court. At the trial before 
Lord EUenboroughf C. J. at Guildhall^ the material facts 
proved, which raised the question afterwards made, 
were these: The Minerva sailed with the goods insured 
from London in August i8io under convoy to Gotten* 
burghy where she was detained with the convoy till the 
30th of October, when she sailed to and arrived at the 
Swedish port of Carlshamn on the ist of November, and 
there received orders from the agent for the ship to pro¬ 
ceed to the Prussian port of Swinemunde for orders. She 
arrived off Swinemunde on the 8th of November, when 
the captain went on shore, and saw the ship’s agent the 
next morning, who told him that it was impossible to 
enter the port, a French military force being then in the 
actual possession of it: and directed the captain to re¬ 
turn back to Carlshamn, and there wait for orders. He 
accordingly returned thither on the 15th of November, 
and went on shore for orders (a), and while he was stay¬ 
ing there under repair, his ship’s papers were seized on 
the 6th of December by the Swedish government, and 
the ship and cargo taken possession of, and finally confis¬ 
cated. Notice of abandonment was given; but no ques¬ 
tion was now made upon that point, and therefore it is 
unnecessary to state the circumstances of it. The plain¬ 
tiffs obtained a verdict on both counts. 

In Easter term last Park moved for a new trial upon 
the ground that the captain was not warranted, after 

(a) Thif wat at last agreed te be the fact, as found by the jury, though 
the captain afterwards, on crou*examination, had stated, that he put into 
the port for shelter and to repair the damage which his ship had met with at 
sea. Perhaps the whole of his evidence might be reconciled by stating that 
in fact he left Swinmunde to return off Carhbamm again to wait for orders, 
but having received damage in the way, when he came off Carkbamm, instead 
of waiting off the port for orders, be entered it to repair. 

having 
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having once touched at Carlshamn for orders, in return- 
ing back thither from Swinemtmde, which port it ap¬ 
peared was meant to be the port of discharge, if the 
ship could with safety have gone into it. In the first 
policy, there were not any words to authorize such an 
irregular course; and even upon the second, which con¬ 
tained the words backwards and forwards, &c. they only 
meant until such time as the ship got \o her port of 
destination; but when once she reached that, and there¬ 
by an option was made, the captain was no longer at 
liberty to return. The Court, however, refused the 
rule on the second policy, observing that the words back¬ 
wards and forwards, &c. seemed to intend an inverted 
course, and that « until her safe arrival at her port of 
final discharge” meant, not where it might be intended 
that the ship should discharge, but where her last port of 
discharge should be; final being used in contradistinction 
to elective port of discharge. On the other policy, how¬ 
ever, upon the authority of Be^tson v. Haworth (a), which 
was mentioned, the Court granted the rule. 

The Solicitor-General and Puller shewed cause, and 
contended that the question had been left to the jury, 
whether the ship went to Swinetnunde for orders, or for 
the purpose of her discharge, and the jury had found by 
their verdict that she only went thither for orders; in 
which case she was warranted in returning ba^k to 
Carlshamn, under the liberty given her .tp touch at any. 
port /or orders, which meant any port before her arrival 
at her discharging port. In Beatson v. Hanmrth it was 
only decided that where a tegular course of voyage is. 
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marked out by the policy, such course must be attended 
to; but here no particular course is pointed out; it is 
from London to the ship’s discharging port in the Baltic ; 
which port the assured is to seek, and it may be the 
nearest or the most distant port. Therefore the rule 
which governed Beatson v, Haworthy and also the case of 
Hogg V, Horner (at), does not apply. 
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Parhy Tdppingy and Taddy^ contra, maintained that the 
ship having once touched at a port, and proceeded on¬ 
wards, was not at liberty to retrace her way and return 
to the same port; if she might do so at all, she might 
for any number of times, and thus protract the liability 
of the underwriter to an indefinite period. It is true 
that a terminus is not fixed by the policy, and that so far 
the ship’s destination was left uncertain; but that was 
reduced to certainty as soon as the port of her discharge 
■w'as contemplated. From that time the captain was at 
liberty to touch at any ports for orders in the progress 
of his voyage to the destined port, but not to turn back 
for orders upon finding that port shut against him, 
which was not a peril insured against, according to 
Hadltinson v. Robinson (b). In Clason v. Simmons (^), it 
■was held that the ports intended to be touched at must 
be taken in their order, and that it was not competent, 
after going to a more distant one first, to turn back to 
a nearer port; and there, as here, the insurance was ge¬ 
neral to the ship’s port of discharge. 

Lord Ellenborough, C. J. On looking at my note 
ifc appears that I adopted the construction of the de- 

(a) Pari, Jnsur. *98., a. 4* edit. (i) 3 S. tf P. 388. 

(c) Pari, Insure 4 * *98. a. 

fendant, 
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1812 . fendant, as to the liberty to go to the same place a se- 
cond time for orders; but I left it to the jury upon the 

Mjeimsh ^ . 

agaimt golng thither ex necessitate for the purpose of repairs, 
ANDMWfc jjQj going thither ex jusU causa; and 

the jury found the fact in favour of the plainti£Fs. I ob¬ 
served to the jury that without the words backwards and 
forwards, which were in one of the policies, the ship 
could not go back again to the same port for orders; 
that the liberty to touch did not mean to retouch with¬ 
out the words backwards and forwards. I acceded to 
the proposition therefore that the captain could not go 
to Carlshamn for orders without those words; but I left it 
to the jury, that though he had not the liberty to go for 
orders, yet that would not prevent him going back to 
Carlshamn ex necessitate for the purpose of repairs; and 
the jury seem to have found that he did go into Carlshamn 
for repairs. But if the ship sailed at first from Swine^ 
munde to Carlshamn for orders^ there was a deviation in- 
stanter, and a necessity arising afterwards will not pro¬ 
tect her. Let us see what the evidence was as to that 
point: the captain said he got directions at SwinemuneU 
to return to Carlshamn^ and there wait for orders; that he 
went back to Carlshamn and went on shore for orders. 
The case therefore comes to a very nice point upon this 
evidence. It looks like a deviation, for he set out from 
Stvinemunde to return for orders, and that I think is a 
deviation, being an excess of the liberty included in Ihis 
policy; which is to touch at any ports, and not to retouch 
at the same for orders. 

Per Curiam^ Rule absolute. 
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The Chancellor, Masters, and Scholars of the 
University of Cambridge against Bryer. 

^J ^HIS was an action brought by the plaintiffs on the 
statute 8 Ann. c. 19,, against the defeudanr, as 
printer of a book called ** A Vindication of Mr. Fox’s 
History of the early Part of the Reign of James the 
Second,” to recover a penalty of 5/. and also il, i 6 s. 
as the value of a printed copy, for not having delivered 
a printed copy, upon the best paper, of such book to the 
warehouse-keeper of the Company of Stationers at Sta- 
tioners’-hall for the use of the library of the University 
of Cambridge. The defendant pleaded the general issue; 
and at the trial before Lord Elienborough^ C. J. at Gu'dd- 
halli at the sittings after Michaelmas term, a verdict was 
found for the plaintiffs for one penalty of 5/., and \l. 16/., 
the value of the copy of the said book, upon the best 
paper, subject to the opinion of this Court on the fol* 
lowing case; and with liberty to turn the same into a 
special verdict, if the Court should so please: 

The defendant was the printer of the book in the de¬ 
claration mentioned, which was composed after the 
passing of the statute of 8 Ann, e. 19, and published for 
the first time after the composition thereof, and also 
in three months before the commencement 
The book was printed and published with 
the consent of the proprietor of the copy-right. The 
defendant did not deliver a printed copy of the said book 
upon the best paper to the warehouse-keeper of the 
Company of Stationers, at the hall of the said Company, 

for the use of the library of the University of Cambridge^ 

at 
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at any time after the printing and before the publication 
of the said book. The title to the copy of the said book 
was not entered before publication in the register-book 
of the Company of Stationers in the usual manner; 
nor has the consent of the proprietor to the publica¬ 
tion been entered in the same manner. The question was, 
whether the plaintiffs were entitled to recover : if they 
were, the verdict was to be entered for 61 . i6/.; other¬ 
wise,. a verdict was to be entered for the defendant. 

This case was argued by Littledale for the plaintiffs, 
and Brougham for the defendant, and the argument 
turned upon the meaning of the fifth section of the 
statute 8 Anne^ c. 19., which enacts that nine copies of 
each book that shall be printed and published as aforesaid 
shall be delivered to the warehouse-keeper, &c. for the 
use of the Universities, For the plaintiffs it was contend¬ 
ed that the words « that shall be printed and published 
as aforesaid” related to the printing and publishing men¬ 
tioned in the first section, viz. such a printing and pub¬ 
lishing as gave the author or purchaser the copy-right; 
and therefore the plaintiffs were entitled to recover, not¬ 
withstanding the title to the copy of the book had not 
been entered at Stafioners’-hall: for the defendant it was 
urged, that the words related not only to the printing 
and publishing, but to the entry at Stationers--hall, pre¬ 
scribed by sect. 2., and therefore without such an e^try 
the defendant' was not liable. In support of each of 
these propositions the'several clauses in the 8 Anm c. 19. 
were examined on each side, and very fully commented 
on; and the statutes 13 & 14 Cur. 7 .i c. 33. s, 17., and 
17 Car. 2. e, 4. s, 2., which gave to the Universities 
a right to copies of every book printed, were adverted 

to. 
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to. The 15 G. 3. 53. J. <5. was also pressed in argu-. 

inent for the defendants, as amounting in its recital and 
enactment to a declaration by the legislature, that the 
8 Am. c. 19. did not make the delivery of a copy to the 
Universities necessary, unless an entry of the book was 
first made at Stationers-hall; for it recites that the pro¬ 
vision in the statute of Annct for the delivery of the 
nine copies, had been eluded by an imperfect entry at 
Stationers’-hall of the title of the book, thereby admitting 
that the delivery was connected with and made to de¬ 
pend on the entry; and then, in order to prevent this, 
it provides that the title of the whole of such book shall 
be entered. The 41 G. 3. c. 107. s. 6 . was likewise relied 
upon as being a direct legislative interpretation of the 
statute of Anne to the same effect j and Beckford v. Hood 
was cited (a). The Court, however, in giving judgment 
went so fully into these arguments, and into the ground?, 
of their decision, that it is conceived any farther detail 
WDuld be superfluous. 
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Lord Ellenborough, C. J. I think the sound rule 
of construing any statute, as indeed it is of construing any. 
instrument, whether it be statute, will,, or deed, is to 
look into the body of the thing to be construed, and. to 
collect, as far as may be done, what is the intrinsic 
meaning of the thing; and if that be clearly discernible^ 
by reference to its own context, I shall not be inclined 
to raise a doubt upon a construction drawn aliunde, if I. 
cap avoid it. l.may certainly be obliged by. subsequent, 
statutes to put a.perversej and what 1 should Cjonsideran 
unnatural, iutetpretatiou on the statute a?, originaj^y, 

passed. 
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passed. I may be under such compulsion, but I shall 
certainly endeavour, as far as I can without violating the 
fair rules of construction, to maintain the integrity of 
the original text, unvitiated by subsequent misconstii ac¬ 
tion, if I may so say. Now the statute of 8 Anne is 
susceptible of one doubt, and that has been pointed out, 
which is in the 5th section respecting the delivery, where 
it is enjoined that the copies shall by the printer be deli¬ 
vered to the warehouse-keeper, and by him, after demand 
made, to a person duly authorized, for the use of the re¬ 
spective libraries; and then it goes on, ** and if any 
proprietor, bookseller, or printer, or the warehouse-keeper 
of the said company, shall not observe the directions of 
tins act therein, that then he and they so making default 
in not delivering the said printed copies as aforesaid, 
shall forfeit, besides the value of the said printed copies, 
the sum of five pounds, for every copy not so delivered.” 
By this it appears that a duty is enjoined to be performed 
by the printer and the warehouse-keeper only, and yet a 
penalty is imposed on the proprietor and bookseller, in 
respect of whom no particular duty has been previously 
enjoined; that is therefore susceptible of some doubt: 
but perhaps it was intended that these persons were to 
procure the thing to be done by the printer and ware¬ 
house-keeper, and that they should not be exempt from 
the penalty unless it were done. It has been said that 
the statute has three objects; but I cannot subdivide tiie 
two first; I think it has only two. The counsel for the 
plaintifis contended that there was no right at common 
law; and perhaps there might not be; but with that we 
have not particularly any tlung to do. He has considered 
the three objects to be, first, the protection of authors, 
by vesting the right in them i then the fortifying their 

right 
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right by penalties} and, thirdly, the encouragement of 
literature. But I think it has properly but two, viz. the 
object of protecting the copyright, and that of the ad¬ 
vancement of learning; and there is a section in this 
statute which has that in view, and which it is singular 
enough has not been adverted to in the argument. The 
first, second, and third sections relate to the protection 
of the right of authors, or of the person having the pro¬ 
perty in the copy, or the purchaser; the fourth and fifth 
have especially for their object the advancement of lite¬ 
rature; and the fourth is pregnant with this purpose, that 
literature should be made accessible at easy rates and 
prices, to persons desirous of purchasing books; and 
therefore it subjects to the archbishop, and the chiefs of 
the courts of law, the power of settling the prices of 
books. I am aware that this section has been repealed, 
but although repealed, it makes a part of one entire act, 
and shews the object of the legislature was to make learn¬ 
ing easy of access. With the same purpose the fifth 
section provided for a delivery of nine copies of the books 
printed to certain public libraries, five out of those nine 
being to be transmitted to Scotland^ in order to secure a 
deposit accessible to literary persons; for the books 
might have been of such considerable price, as not 
to be easily attainable by scholars of ordinary means. 
These therefore are the two objects, and in further¬ 
ance of these objects are the provisions contained in 
this statute to be construed. The first branch of the 
first.section provides, ** that the author of any book al¬ 
ready printed shall have the sole right of printing for the 
term of ai years, to commence from a given day; and 
that the author of any book already composed, and not 
printed and published, or that shall hereafter be com¬ 
posed, 
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posed, and his assignee or assigns shall hare the tiide 
liberty of printing and reprinting the same for the term Of 
14 years, to commence from the day of the first pub¬ 
lishing the same. This may be considered as a substati- 
tite provision vesting the copyright; and for the violation 
of that right, it was considered in Beck/ord v. Hood^ that 
an action was maintainable, independently of the penal¬ 
ties, which arc ancillary to the protection of that right. 
It was very properly observed in Becl^ird v. Hoodt that 
unless the proprietor of the book had a right of action 
independent of that given for the penalties, his remedy 
might be anticipated, or rather precluded by a common 
informer 5 who might by some species of collusion diffi¬ 
cult to detect, have stopped the course Of his remedy 
entirely; and therefore the action was upheld in that 
case, and I think it has not been impeached; it was 
afterwards brought before the Court, but I think it was 
generally recognized as law, that an action was main¬ 
tainable on this branch of the section independently of 
the penalties. It was considered also in the same ca^ 
that the penalties given in the latter branch of the first 
section for the printing, reprinting, or importing arty 
book, or selling the same without consent of the pro¬ 
prietor, accrue hpon the entry at Stationers*-hali, and 
ate made to depend thereon. The second section indeed 
ezpressly so provides, for after reciting “ that many 
persons may through ignorance offend against th<| act, 
unless some provision be made whereby the property in 
such book, as is intended to be secured to the proprietor 
thereof, may be ascertained, it enacts that no person 
shall be subjectetd to the forfeitures or penalties therein 
mentioned for printing or reprinting of arty book without 
such consent as aforesaid, unless the title to the copy of 

6 such 
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auich book shall, hefote ^uch publication, be entered in 
the register*book <of the Company of Stationers*,” there¬ 
fore it is clear that, by the express provisions of the 
statute, there must be a previous entry at Stationers*-hall 
to found an'action for these penalties. The third seetkm 
provides “ that if the clerk of the Company of Stationers 
shall refuse or neglect to make such entry, or to give a 
certificate, the proprietor shall supply the place of such 
entry in a way there pointed out,” Then the fourth 
section is directed to the settling the prices of books, 
with reference to that which is a very prominent object 
of this act, the cheapness of books ; and then comes the 
fifth section, and that provides, “ that nine copies of 
each book or books, upon the best paper, that shall be 
printed and published as aforesaid, or reprinted and pub¬ 
lished with additions, shall by the printer be delivered to 
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the warehouse-keeper of the Company of Stationers for 
the time being, at the hall of the company, before such 
publication made.” Now the question arises upon this 
section, what is the meaning of the words shall be 
printed and published as aforesaid.” “ Printed and pub»- 
lished as aforesaid” relates not merely to the mode of 
printing and publishing, but likewise to the persons enti¬ 
tled to print and publish; it relates to the persons whose 
property is protected for the period for which it is pro¬ 
tected } that shall be printed by the owner or purchaser 
entitled to protection during the respective periods, that 
is, twenty-one years for works printed before the act, 
and- fourteen years for works printed after the act. 
When it directs that nine copies shall be delivered, it 
relates therefore to every person standing in that situa¬ 
tion } the act directs that the copy shall be delivered to 
the warehouse-keeper, and it has not in this case been 

delivered 
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delivered to the warehouse keeper. It is said that the 
entry at Stadoners-hall is necessary to make a delivery 
of the nine copies requisite % but the entry by the terms 
of the act is required only to enable persons to recover 
the forfeitures and penalties, and not the value of the 
book, distinct from the forfeitures. I do not advert parti¬ 
cularly to the prior statutes of Car, 2., the object of 
which was to give the Universities copies, nor to the 
policy of them, which only shew that this was a matter 
not perfectly new, but that under former statutes the Uni¬ 
versities had derived similar benefits. But there come two 
farther statutes; and it is cmitended that by the 15 G^. 3. 
c, 53., and the 41 G, 3. c, X07., a sense is put upon the 
statute of ^nne, which we are bound to adopt, in our 
construction of it to-day. The 15 G. 3. c. 53. says, 
« Whereas the said provision has not proved efiectual, 
but the same hath been eluded, by the entry only of the 
title to a single volume, or of some part of such book or 
books so printed and published, or reprinted and repub¬ 
lished.** What is the meaning of the word eluded i If 
means that the person entitled to the right has by some 
deception or other lost the benefit of it. Eluded means 
that he was tricked or deceived as to the tlung he was 
otherwise entitled to have. It does not mean that he 
was effectually defeated; and unless it means that, it is 
not pregnant of the construction endeavoured to be put 
upon it. At the same time, my difficulty has arisen 
here, and here only. The framers of this statute did 
certainly, in framing it, advert to that as the supposed 
construction of the act of jinnet but have they imposed 
upon the Court, by any enactment, the necessity of adopt¬ 
ing that which 1 must assume to be their error, if the 
words of the act arc intelligible in themselves. If the 

entry 
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entry is not a condition precedent to the right of the Uni¬ 
versity to recover the value of the copy, which by looking 
at the act per se I must say is very clear, I cannot think 
that this recital in the 15 G. 3. can overrule the plain in¬ 
telligible sense of the act of Jnm. There is a farther 
provision in the 15 G. 3. and a farther condition prece¬ 
dent to the right of recovering the penalties, viz. « That 
no person shall be subject to the penalties in the act of 
Anne for printing or reprinting, importing or exposing to 
sale, any book or books, without the consent mentioned 
in that act, unless the title to the copy of the whole of 
such book, and every volume thereof, be entered in the 
manner directed by that act, and unless nine copies of 
the whole of such book, and every volume, shall be ac¬ 
tually delivered to the warehouse-keeper of the Company, 
as therein directed, for the several uses of the several 
libraries in the said act mentioned.” Therefore the de¬ 
livery of the nine copies, in furtherance of the object of 
the act, is made a condition precedent to the right of 
maintaining an action for the penalties. The statute of 
the 41 G. 3. c. 107. s. 6. certainly was meant to place 
the University of Dublin on the same footing in point of 
benefit with those of Great and the other bodies 

entitled to copies under the statute of Anne, It says, 
« that in addition to the nine copies, now required by 
law to be delivered to the warehouse-keeper of the 
Company of Stationers, of each book which shall be en¬ 
tered in the register-book of the said company, one other 
'copy shall in like manner be delivered for the use of the 
library of the College of the Holy Trinity of Dublin^ and 
also one other copy for the use of the library of the 
Society of the Kin^s Inns, Dublin^* It has been argued, 
Vql. XVI. Z that 
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1B12. that inasmuch as both these things were required to be 
^ statute of AnnCi viz, the copies to be delivered 

Cambridge ' ^ ^ 

University and the entry made, the legislature presumed that both 

would be done, in obedience to the law; but when the 
legislature make the title of the University of Dublin to 
depend upon the book being entered, it certainly ap¬ 
pears to me, at present, that they make the entry a 
condition precedent to the vesting of the right in that 
University. Certainly therefore there is some difficulty 
in the construction, arising out of these two statutes; 
but I think the construction, as it is to be collected 
from these acts of the legislature at subsequent periods, 
is not sufficiently strong and cogent to overturn what I 
understand to be the clear distinct sense of the statute of 
Atmcy in which there is nothing ambiguous. Upon 
these grounds it appears to me, from the clear under¬ 
standing of the statute of Anney not impeached by 
a reference to the other statutes, that the plaintiffs are 
entitled to recover. 

Le Blanc, J. (a). The question arises upon the con¬ 
struction to be put on the statute of Anne. That 
construction may certainly be materially aided and ex¬ 
plained by the language of other statutes, but it is 
upon the construction of that statute that the Court 
must act; and if the Court are clear in their construction 
of it, they will be bound to give it effect, although they 
should be of opinion that an erroneous construction has 
been put upem it by other acts. The previous acts of 
Car. 1. seem to me to be so far only material to be 


(a) CrtKy J. was absent. 
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called in aid, as shewing that the attention of the legisla¬ 
ture was at former periods directed to the Univer¬ 
sities, when they were making any provisions respecting 
the publication of books; and that when such publica¬ 
tions were under their consideration, they imposed a 
restriction upon the authors, that copies should be sent 
to the universities; thereby shewing that they considered 
that learning would be advanced by these libraries being 
kept constantly supplied with books. Then came the 
statute of Annet which gave the copyright to authors 
for a certain time; the title of which is “ An Act for 
the encouragement of learning, by vesting the copies of 
printed books in the authors or purchasers of such copies, 
during the times therein mentioned.” The legislature 
thought that learning would be encouraged by vesting 
the right, for a certain time, in the copies of printed 
books, in the authors or purchasers of those books; 
and they therefore enacted that the authors, or pur¬ 
chasers, should have a right vested in them, in one case 
for twenty-one years, and in the other for fourteen 
years; and then the legislature went on to guard that 
by penalties, which are imposed by the first section of 
the act, that is, to guard that right which they had given 
in the one case for twenty-one years, and for fourteen in 
the other. Then comes the second clause of the act, which 
contains the direction that the title to the copy shall be en¬ 
tered with the Stationers’ Company, and the object of it is 
this, as contained in the recital to that clause; “ whe;- ?3 
many persons may, through ignorance, offend against 
this act, unless provision be made, whereby the property 
in every such book, as is intended by this act to be 
secured to the proprietor thereof, may he ascertained, as 
likewise the consent of such proprietor for the printing 
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or re-printing of such book or books may from time to 
time be known;” and it is therefore enacted, that nothing 
shall extend to subject any bookseller, printer, or other 
person, to the forfeitures or penalties mentioned therein, 
(which forfeitures and penalties are those mentioned in 
the first section, and the first section only,) for or by 
reason of the printing or re-printing of any book or 
books without such consent as aforesaid, unless the title 
to the copy of such book or books hereafter published 
shall, before such publication, be entered in the register- 
book of the Company of Stationers.” Therefore it 
shews clearly, that the object of this provision was to 
prevent persons being misled by publishing works, the 
sole copyright of which was given to the author, or 
the purchaser under the author, for a certain limited 
time, which they might be, unless they had notice of 
such right or such title; and therefore that which was re¬ 
quired to be entered in the book of the Stationers’ Com¬ 
pany was with reference only to the penalties contained 
in the first section of the act. 1 will pass over that 
clause which has been referred to by my Lord, the 
object of which appears to be the rendering books easy 
of access; and then comes the fifth section, in which 
there is no reference to the preventing persons being 
unwarily led into the penalties given by the first section: 
that provides, that nine copies of each book that shall 
be printed and published, as aforesaid, or re-lirinted and 
published witli additions, shall be delivered to the ware- 
house-keeper of the Company of Stationers, at the hall 
of the Company, before such publication made, for the 
use of the libraries therein mentioned.” The doubt 
arises upon the words, printed and published as 
aforesaid.” Suppose the clause had been only that 
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nine copies of each book that shall be printed and pub¬ 
lished, or re-printed and published, shall be delivered 
to the warehouse-keeper; that would not have answered 
the intention of the legislature, because they never 
meant, I apprehend, to enact that nine copies of every 
book, which at any time should be printed and published, 
or re-printed and published, should be delivered, but only 
that nine copies of every book which should be printed or 
re-printed and published by any persons, to whom the 
exclusive right of printing or reprinting is given by the 
first clause, shall be delivered to the warehouse-keeper 
or clerk of the Company for the use of the Universities) 
“ as aforesaid” therefore means, that it shall be printed 
and published, not under the restrictions of the registry, 
but that shall be printed and published by the persons to 
whom this right or privilege is given by the first section 
of the act, and that appears to me to be the meaning 
of the term as aforesaid,” instead of construing it, 
as contended for on the part of the defendant, printed 
and published and entered as aforesaid; for if that had 
been the meaning, the legislature would have said, that 
nine copies of each book which shall be printed and 
published, and entered as aforesaid, shall be delivered 
to the clerk for the- use of the Universities; instead of 
which they say printed and published aS aforesaid^ which 
means printed and published by those to whom the ex¬ 
clusive right of printing and publishing is given by the 
preceding section of the act; and that appears to me 
perfectly clear. It then goes on to direct ** that if any 
proprietor, bookseller, or printer, dr die v<rare1iotise» 
keeper of the Company of Stationers, diail not observe 
the direction of the act, the person making default 
shall forfeit, besides tht value of the printed copies, the 
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1812 . sura of five pounds.” It directs the printer to deliver 
the copy, the warehouse-keeper to transmit it to the 

Cambkidge . 

University public libraries, and then it says, that if any proprietor, 

ygj. bookseller, or printer, or the warehouse-keeper shall not 
observe the direction of the act, he shall incur a penalty; 
which meant perhaps that if tl.e proprietor insisted on the 
printer not doing it, he should be subject to the penalty. 
It seems to me, therefore, that if it stood simply upon 
the construction of this act of parliament, and if we 
had been called upon to put a construction upon it the 
day after it passed, this would have been the clear ob- 
vious meaning of the act of parliament, and that con¬ 
necting the fifth with the second section, requiring the 
copy to be delivered to the clerk of the Company, 
would be fettering the act by a provision made diverso 
intuitu. But it has been stated, that a construction has 
since been put by the legislature upon this act of par¬ 
liament, and by those persons under whose consideration 
this act may be supposed to have been brought, and 
great reliance is placed on the provisions of the 15 G. 3. 
and the 41 G. 3. The 15 G. 3. was brought in for the 
purpose of securing to the Universities their right to the 
copies, and an argument arises upon the particular recital 
rather than the provision; but coupling the recital with 
the provision in the sixth section of the act, that section 
recites the provision made by the statute of Anne for 
securing to the Universities the nine copies, wliich are 
to be delivered to the warehouse-keeper of the Stationers* 
Company, for their use; it recites that nine copies of 
each book that should be printed and published, as 
therein mentioned, or re-printed and published, shall be 
delivered, not that nine copies only of each book that 
should be printed and entered shall be delivered, but it 

uses 



IN TftE Fifty-third Year of GEORGE III. 


331 


uses the language of the provision in the fifth section; 
and then it recites, And whereas the said provision 
has not proved effectual, but the same jliath been eluded 
by the entry of the title to a single volume, or of some 
part of such book or books so printed and published, or 
re-printed and publishedand then it goes on to enact, 
that no person shall be subject to the penalties inflicted 
by the statute of Anne, which are the penalties of 
the first section of that act, “ for printing or re-print¬ 
ing, importing or exposing to sale, any book or books, 
without the consent mentioned in the said act, unless 
the title to the copy of the whole of such book, and 
every volume be entered in the manner directed by the 
said act, and unless nine such copies shall be delivered 
to the warehouse-keeper for the use of the Univer¬ 
sities, &c. j” therefore, in order to prevent that elusion 
or evasion by entering only the title of a single volume, 
where perhaps the work might consist of a great num¬ 
ber of volumes, the legislature make it necessary that 
the title of all the volumes should be entered with the 
clerk of the Company, and that which was not a con¬ 
dition precedent before, namely, the delivery of the nine 
copies to the Universities, they now make a condition 
precedent to the party’s suing for the penalties under the 
first section. Now, how can it be said that this right of 
the Universities can be rendered not so effectual, or 
eluded by the entry of the title of a single volume in 
the' books of the Stationers* Company ? That entry is 
originally directed by the statute of Anne to be made for 
the purpose of giving notice, that there may be a place 
whither every person may resort and see every thing 
which is published, lest through ignorance they should 
be led into penalties. The clause however giving the. 
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nine copies to the different libraries is only guarded by t 
penalty to be recovered and sued for within three nranthe 
after the offence committed, and therefore that would be 
ineffectual, if the Universities or the owners of the 
libraries could be kept in the dark, three months, as to 
the books published; and if this register, which is the 
public notice, contains only the title of a single volume, 
and that is the place they are to have aisort to, the three 
months may elapse before they have notice of any more 
than a single volume being published, and then their 
whole remedy would be at an end, as it respected the 
right vested in them by the 8 Anne $ but to prevent this, 
the 15 Geo, 3. provides, that the title to the copy of 
the whole shall be entered in the register-book. It 
seems to me, therefore, that the w^ords of the recital 
of the 6th clause in the 15 Geo, 3. are perfectly con¬ 
sistent with the construction of this act, though they 
may appear at first sight to have a different effect; for as 
the right to protect the privileges of the libraries could 
be exercised only within three months after the publica¬ 
tion of the book, it was an elusion of and rendering 
ineffectual that provision in their favour, if a false ac¬ 
count we?? given of the number of volumes. The next 
act is the 41st Geo. 3. c. 107.; and it appears at the 
passing of that act, that the construction of the statute 
of Anne was misunderstood; for at that time it is re¬ 
cited as if the entry of the book at the Company’s hall 
was a condition precedent; it is provided at least, that, 
in future, copies shall be delivered to the University and 
the other body in Ireland^ in the same manner as before 
they had been delivered to the Universities in England 
and Scotland} and in future it makes it a condition pre¬ 
cedent to tltf delivery of those copies, that they shall 

have 
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have been entered. This act certainly proceeds upcMi ft 1812 . 
misunderstanding, and a misconstruction, in my opinion^ 
of the statute of Anne i for it must certainly have been University 
the intention of the legislature, to put these learned b*«». 
bodies of Ireland on the same footing as those of England 
and Scotland were before placed by the statute of Anne / 
but as the construction of the statute of Anne appears to 
be clear, I am of opinion that we ought to abide by it, 
without being controlled by that misconstruction of it, 
which in latter times seems to have prevailed. I admit 
the force of the observations; but here it is to be remem¬ 
bered that this is not a positive interpretation of a former 
act imposed by the legislature in a subsequent act, but 
only by the provisions which the legislature have made 
they seem to have apprehended that such was the con¬ 
struction of the statute of Anne, But if the Court is 
clear that the construction is otherwise, that cannot bind 
us in the construction we are to put upon it \ and it 
appears to me, that notwithstanding;^ the title of the book 
has not been entered with the Clerk of the Stationers* 

Company, yet inasmuch as the author of this book is, 
according to the decision of this Court in Bedford v Hood^ 
entitled to all the privileges granted by the statute of 
Anne^ and secured by a much more effectual remedy than 
the penalties which are given by the first section of the 
act, namely, by action to recover damages against any 
person who shall infringe his right, this privilege to the 
different libraries is also given by the fifth section of this 
•act, notwithstanding there may not have been any such 
entry as is required by the second section; which is for 
a totally different purpose than that of securing the right 
to the Universities; dberefore it appears to me, upon 

these 
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these grounds, that the postea ought to be delivered to 
the plaintiffs, 

Bayley, J. I am entirely of the same opinion; but as 
my Lord, and my Brother Le Blanc, have gone so fully 
into the subject, I shall not enter into it. 

Postea to the Plaintiffs. 


Upon the application of Brougham, the Court allowed 
the case to be turned into a special verdict. 


^turday, The Countess Dowager of Dartmouth and 
Others, Executrix and Executors of George 
Earl of Dartmouth, against Roberts. 


In an action on fTiHIS was an action of debt upon the stat. 2 & ^ Bd. 6 . 

aic3£d.6.hy i ^ ^ 

the plaintiff, as c. 1 3., for not Setting out tithcs, in which the dc- 

ha^^against the claration Stated that George Earl of Dartmouth, the testa- 

occupier of r 1810 until the 3d of October 1811, 

close, for not was owncr and proprietor of the tithes of hay arising 
setting out the jo 

tithe, copies of A from a parcel of land called the Four~days~tuork-close, in 
ini ^ilayThe parish of Batley, in the county of Tork, of which 

vicar for tithe- parcel of land the defendant was, during all that time, 
hay against * » o » 

s. L., then oc- the occupier t that the tithes of hay growing on the said 

cupier of the . , . , u r u r 

close, and from land Within years next before the statute were of 
^^rdias”et, ”2^*^ yielded and payable and yielded and paid ^o the 
denying the owner, proprietor, or farmer of those tithes for the time 

vicar s right, 

and setting up being; that the defendant, on the ist of August i8io, 
a right in the' 
ancestor of plain¬ 
tiff, on which die vicar abandoned the suit, were holden evidence against the defendant. 

In favour of uninterrupted enjoyment by the perception of tithe-hay by plaintiff and 
his ancestors, although an endowment of the vicarage in l»53 with the said tithe be 
shewn, it shall be presumed that the tithe came into lay-lands before the restraining 
statutes. 

mowed 
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mowed the grass growing on the said land, and made it 
into hay, the tithes of which hay belonged to the said 
George Earl of Dartmouth^ as owner and proprietor of 
the same, and ought to have been set out and paid to 
him: yet the defendant took and carried away all the 
said hay, without setting out the tenth part, &c. 

At the trial before ’Thomson^ B., at Tork^ the plaintilFs 
made title to the tithes in question under the Marquis of 
Halifaxy to whom the same had been conveyed by an 
indenture of the 2ist of October 1676, and they pro¬ 
duced copies of a bill and answer in a certain cause 
after mentioned; and also gave parol evidence of the 
receipt of the tithes, or payments in lieu thereof, as far 
back as living memory could trace. The defendant gave 
counter evidence of title, the tendency of which was to 
shew that the right to the tithes was in the vicar of Batley^ 
under an endowment of the vicarage with the tithes of 
hay of the whole parish, in 1253, W Walter Grayy 
Archbishop of Torky in the 37th year of his pontificate; 
and that the same appeared to have remained annexed to 
the vicarage after the dissolution of the monastery of 
St. Oswald de Rostell by an ecclesiastical survey in the 
26 H. 8. (I535)> and by ministers’ accounts in the 
33 & 34 jFf. 8. The parish of Batley consisted of three 
townships, Batleyy Aforleyy and Churwell ; and there were 
three terriers proved by the defendant of the dates of 
1727, 1743» and 1748, each intitlcd, « A true and per¬ 
fect terrier of glebe and other possessions belonging to 
the church of Batleyy &c.” mentioning “ The great tithes 
of Scolecrojt in the township of Morleyy* and also “ Fine- 
den composition-money for tithe hay.” But there was 
no evidence of the vicar having ever in fact taken the 
tithe of hay, or any composition for it. It was answered 

upon 
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upon the merits, that as this evidence related to a period 
before the restraining statutes of the 13 Eliz. c. i o. and 
13 Eliz. c. 20.t and as there was no evidence that since 
those statutes the tithes of hay in this place had belonged 
to or been enjoyed by the vicar, it wa.-> open to the jury 
to presume that before the restraining statutes the vicar, 
with the consent of the patron and ordinary, had con¬ 
veyed away the tithes in exchange for a valuable*'con¬ 
sideration to some other monastery, the property of 
which afterwards, on its dissolution, went to the crown, 
from which it passed into the hands of the grantee of 
this rectory. And this question, as it affected the 
general merits of the case, went to the jury, who found 
a verdict for the plaintiffs. 

In the last term a new trial was moved for, 1 st, upon 
the general merits of the title, which stood upon the 
argument already briefly adverted to; and, 2dly, upon 
the admissibility of the evidence of the bill and answer 
offered by the plaintiffs in disproof of the vicar^s title; 
as to which the case stood thus: The plaintiffs produced 
Cities of a bill and ansnuers in the Court of Exchequer 
in a cause instituted in 1777 by Henry Elmsally clerk, 
vicar of Batleyy against William Earl of Dartmetethy (the 
father of the late Earl) and S. Leathley and others (owners 
of lands), claiming tithe-hay under the ancient endow¬ 
ment in 1253. defendants, Leathley and others, in 

their answers, denied the vicar’s right, and stated that 
tithe-hay, or some annual payment, modus, or compo¬ 
sition, had been constantly or for a long series of years 
paid to the Earl of Dartmouthy or those under whoni he 
claimed, and' that they believed that the tithe-hay be¬ 
longed to him, and that they had paid is. 4</. annually 
per acre for arable, meadow, and pasture, within the 
6 town- 
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townships of Morley and Churnuell, in the parish of Bat- 
Uyf for all rectorial tithes. It was admitted that Leathley, 
one of the defendants in that suit, was the then owner 
and occupier of the land now held by the defendant 
Roberts^ who had purchased it from him. The copies of 
the bill and answers were proved to have been examined 
with the originals; but it was objected on the part of 
the defendant, that they were not evidence at all, as being 
res inter alios acta} or, if admissible, that the original 
answer of Leathley ought to have been produced} but 
the learned Judge overruled the objections, and received 
the evidence, which went to the jury with the rest of the 
evidence in the cause. No decree was shewn to have 
been made in this suit; but in the result the claim was 
abandoned, without costs; and from that time the vicar 
had acquiesced. 

• Park and Holroyd shewed cause, and, upon the first 
point, relied on the argument already adverted to; upon 
the 2d, they insisted that in all matters of public record, 
the copy is admissible evidence} it is a rule adopted for 
the preservation of the originals, and it is also to be pre¬ 
sumed that they may be wanted in difierent places at the 
same time *, so that public convenience requires that copies 
of them should be received; and, therefore, except in 
the care of perjury, it is held that there is no need to 
produce the original. 

Scarlett and Richardson^ contr^. This answer, con¬ 
sidered as a proceeding in a suit, was not evidence 
against the defendant, because it was res inter alios 
acta, and also because it was not followed up by any 

decree. 
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decree. In Ford v. Gray (a) the Court said that ** if one 
make answer in Chancery which is prejudicial to his 
own estate, it may be evidence against him, but it shall 
not be evidence against his alienee j” and though an 
answer may be evidence where there has not been a 
decree, yet it is then only evidence as a declaration of 
the party making it. Now admitting this to be evidence 
as the declaration of Leathley^ under whom the defendant 
claims, the objection to the examined copy is good, 
because, in order to prove it a declaration in writing by 
the party, the signature or hand-writing of the party 
making it must be proved, which can only be done by 
the production of the original. 

Lord Ellenborough, C. J. The question before the 
Court is, whether this matter should undergo a revision 
either on the ground of the evidence being not sufficient 
to sustain the verdict, or on that of the Judge’s having 
received inadmissible evidence. In a case like this, where 
the verdict is not conclusive on the rights of the party, 
but those rights may be reagitated in another suit, if 
upon consideration the party is dissatisfied, the Court will 
not be inclined to send it down again unnecessarily. 
On the question as to the sufficiency of evidence of title, 
I am inclined to think that in 1253 the tithe of hay was 
in the vicar, under the endowment of the Archbishop of 
Torkf with the consent of the Prior and his convent.^ But 
assuming that under the endowment the vicar was onCe 
well entitled to the tithe of hay, co-extensive with the 
limits of his parish, he might, before the restraining sta¬ 
tutes, have granted it to another ecclesiastical person with 


(a) Salt. 286. 


the 
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the consent of patron and ordinary. There would then 1812 . 
have been a portion of tithes dissevered from the vicarage, 
and there was evidence that it was so dissevered, from Dartmouth 
the conveyance of the tithe in 1676 to Lord Halifaxy ro'‘bert». 
which after their disseverance, but prior to the restraining 
statutes, might have got into lay hands. We therefore 
want to pray in aid only this supposition, as to these por¬ 
tions of tithe which appear to have been enjoyed disse¬ 
vered from the vicarage, that they were so dissevered; 
and in favour of modern enjoyment, which is the best 
interpreter of right, where documentary evidence does 
not exist, we will, in conformity with Lord Kenyotty who 
said that he would presume 200 deeds if necessary, 
presume here that a disseverance took place. The actual 
perception of tithe hay, cither in kind, or by composi¬ 
tion, never appeared to be in the vicar from the time of 
the first e.idowment; but a perception of ij*. 4</. annu¬ 
ally, for a c onsiderable time, under a general composi¬ 
tion with the rector, which though not so strong as if the 
rector had taken it in kind, will virtually include it, no¬ 
thing appear!r.g to the contrary. Therefore there was 
not only evidence to be left in the balance to the jury, 
but that evidence preponderated in favour of the rector’s 
claim. The only question remaining is, whether the 
answer of Leathlcy^ a co-defendant with a former Earl of 
Dai-tmouth in a cause instituted against them by the vicar 
of Bailey, was properly received in evidence. It appears 
to. me that this was not res inter alios acta, but inter 
cosdem acta, and was not only evidence but strong evi¬ 
dence against the defendant, who stood in the same place 
by derivation of title and by legal obligation as Leathley ; 
and Leathley upon his oath in a suit against him by the 
vicar has declared that the tithe is due to the rector, and 
8 not 
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cross-examining. There is another ground on which it 
may be sustained, for it was a proceeding in a suit 
which the vicar had instituted, aud upon the coming in 
of the answer had abandoned. Now the contention here 
is that the vicar had the right; it seems reasonable then 
that any medium of proof, by which it could be shewn 
that the vicar had not the right, should be admissible; 
but that is shewn by proving that the vicar made his 
claim, and upon an adverse title being set up against him, 
abandoned such claim, and since that time the tithe has 
been taken by the rector; surely that is strong evidence. 
As to the question upon the weight of evidence, it has al¬ 
ready been fully considered; and it does not appear to 
involve a right of any great extent. The vicar docs not 
set up a claim, but only the defendant, who does not 
choose to pay tithe to any one, and so when the rector 
claims he sets up the vicar’s right, and vice versa. If 
this had been a claim by the vicar to the whole tithe, and 
involved all the parish, the case might have been more 
nice; but here supposing this action conclusive, it can 
only be so in respect of four acres, and the costs of 
another trial would exceed the value. In a case then 
where the right of Lord Dartmouth is not impeached, 
but is consistent with the enjoyment, and where the 
vicar having once made his claim has abandoned it, I 
think it would be going too far to send the case down to 
a new trial, for so small a value. 

Rule discharged. 


Stott 
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SMturda-f^ 

Nov. 


T he plaintifF brought an action of trespass for break- Trespass quare 

j • u 1 11 1 1. r -1 fr**?;'** 

ing and entering her close called the Laney in the &c.; plea, that 

parish of Rochdaky in the county of Lancastery and break- srise?nn his^* 

ing g.ites, &c., and with horses and carriages damaging 

the grass. The defendants pleaded, ist, not guilty; message,&c., 

adly, a justification under a public right of way over the :tnd that he and 

locus in quo, which was wrongfully stopped up; 3dly, estate,.vc.have 

(upon which the question turned,) that the defendant 

Pilling before and at the time when, &c. was and still is and their far- 

seised in his demesne as of fee of and in a certain mes- Hants, occupiers 

suage, and divers, to wit, 50 acres of land, with the suage*^,&crover 

appurtenances, situate at Spotland in the said parish of 

Rochdale in the said county, and that he, PiUingy and all messoage, &c. 

those whose estate he now hath, and at the said time therlt^^repii^ 

when, &c. had, of and in the said messuage and land, all* 

with the appurtenances, from time immemorial have had those,&c. have 

not the said 

and used, and have been accustomed to have and use, way as apper- 
and of right ought to have had and used, and the said laid messuage, 
PiUingy at the time when, &c. ought to have had and jeSni’T 
used for himself and themselves, and his and their farmers sitewing that 

. r 1 • 1'^ seised In 

and tenants, occupiers of the said messuage and land, fee of an zn- 

with the appurtenances, and his and their servants, a ',l*rhe"prHshrto 

certain way on foot and horseback, and with carriages, ® 

* ^ ° ' of wav, as 

&c.-from the said messuage and land with the appurte- pleaded, over 

. „ , , , . , , the locus in quo 

nances, unto, into, &c. over and along the said close of belonged, was 

evidence suffi¬ 
cient to support 

his plea, although the messuage was let to and in the occupation of a tenant, and the defendant 
only occupied a newly built house in the parish at the time of the trespass. 

Plea that defendant was seised in his demesne as of fee, &c. and that he and all those whose 
estate, &c. have a right of way for himself, his and their farmers and tenants, occupiers, &c. is 
good, without alleging that the defendant is occupier. 

A a 2 the 
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1812. the plaintifF called the I.ane, in which, &c. unto and into 
- a certain common, &c., and back again, &c. as to the 

S*roT*i* ^ 

against Said mcssuagc and land, with the appurtenances belong- 
hrori. appertaining; and the said defendant Pilling, 

being so seised of his said messuage and land, with the 
appurtenances, and having occasion to use the said way 
with horses and carriages, and the other defendant 
Stott, as his servant, and by his command, at the said 
time when, &c. did pass from the said messuage 
and land, with the appurtenances unto, into, &c. 
through and over the said close of the plaintifF, called 
the Lane, in which, &c. unto the said common, and 
so back again, using the said way, there for the pur¬ 
poses and on the occasion aforesaid, as they lawfully 
might, and so the defendant proceeded to justify the 
trespass alleged, and the breaking of the gate which 
wrongfully obstructed the way. There was a fourth 
plea to the same effect, only claiming the prescriptive 
right of way from Pilling'^ messuage and land over the 
locus in quo to Whitworth and back again. The 
plaintiff after joining issue on the not guilty, and tra¬ 
versing the public right of way, 2dly pleaded in bar; 
as to the 3d plea, replied that the defendant Pilling and 
all those whose estate he now hath, and at the time 
when, &c. had of and in the said messuage and land, 
with the appurtenances, for the time being, from time 
immemorial have not nor have been used nor accustomed to 
have, nor of right ought to have had, nor ought the 
defendant P. still of right to have for himself and them¬ 
selves, his and their tenants and farmers, occupiers of 
the said messuage and land with the appurtenances, 
and his and their servants, the said way. See. as to the said 
messuages and land with the appurtenances belonging 
8 and 



IN THE Fifty-third Year of GEOUGE III. 


343 


and appertaining in manner and form as the said de¬ 
fendants have in their said plea alleged, and this the 
plaintiff prays may be inquired of, &c. There was the 
like replication to the /)th plea. 

The facts proved before Le BlanCf J,, at the trial, 
which gave rise to the question now made, were that 
the trespavss was committed by the defendant Pilling^ 
and his servants in passing over the locus in quo; that 
the defendant Pilling was the owner of an anciejit 
messuage on his estate in the parish of Rochdale^ to and 
from which the prescriptive rights of way stated in the 
3d and 4th pleas led; but he liad before then let that 
messuage to a tenant who was in the occupation of it 
at the time of the trespass stated; and he had about i o 
years before built for himself a new house on a different 
part of the same estate, which he was occupying at the 
time. These facts came out upon the cross-examina¬ 
tion of the defendants’ witnesses; upon which the plain¬ 
tiff insisted that the justification applied only to the new 
house occupied by Pilling at the time, and not to the 
old house, v/hich was in the occupation of his tenant, 
and that she was entitle.'! to a verdict upon the proof of 
their justification, as applied to the ancient house in the 
occupation of Pillingh tcivaiu in the same parish. The 
learned Judge entertained some doubt on the question, 
as to the applicability of such evidence, but he suffered 
the cause to go on; and a verdict was taken for the 
plaintiff on the general issue, and the first special plea 
insisting upon the way as a public way; and a verdict 
for the defendants on the 3d and 4th special pleas, with 
leave to the plaintiff to move to set aside the verdict for 
the defendants on the two last issues, and enter the 
verdict for the plaintiff on those issues. 


1812. 


ill II it 
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A rule nisi for that purpose, or for the purpose of ar¬ 
resting the judgment on these pleas, having been ob¬ 
tained in the last term, 

Scarlett and Richardson now shewed cause, and re¬ 
lied on this being the invariable fo^'m of pleading such 
a right as the present; the plea, whether it be pleaded 
by the tenant or owner, always alleges the right to be 
in the owner of the fee, for himself, his farmers, and 
tenants, occupiers of the premises, with this difference, 
that where the tenant pleads it, he goes on farther to 
allege his occupation. Here if the plaintiff hid meant 
to question the defendant Pi/ling’s right as occu¬ 
pier, she should have pleaded that he was not in 
possession, instead of traversing the prescription; because 
unless that be done, the possession is admitted by admit¬ 
ting the general allegation of the defendant’s seisin; 
so much so, that even upon a traverse of the seisin, it 
would not have been open to the plaintiff to shew that 
the defendant was not in possession, because it must 
appear upon the record, if the party would avail himself 
of it. 

Holroyd and J. Williams contra, said that this involved 
a very important rule of pleading, as it regarded the 
evidence which might be applied to it; which they con¬ 
tended to be this, that where a defendant jikstifics in 
respect of a right of way to be exercised only by the 
occupier of land, and alleges a seisin in fee in himself, 
there he can only apply his justification to such land as 
he is the occupier of, because coupling his allegation 
with the right claimed, it imports that he claims in 
right of his possession. So here the right claimed by 
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the defendant is a right founded on the occupation; 
it is for himself, his farmers, and tenants, occupiers of 
the messuage, &c.; therefore when he is justifying a 
trespass under such a right, he cannot shift his ground, 
and prove another right in respect of a messuage not in 
his occupation. It is an easement which, if it exist at 
all, is annexed to a messuage of which he is occupier, 
and of which he alleges himself to be seised in fee; 
his evidence therefore must apply itself to such a de¬ 
scription of messuage and ho other. It may be said 
perhaps that the plaintiff should have new-assigned, so 
as to have fixed the defendant with a trespass in using 
the way to one particular house, and thus have restrained 
his proof to a right of way in respect of that house ; 
but how could the plaintiff know that the defendant had 
two houses, one in his own occupation and the other 
not, or that the way was pleaded in right of any other 
house than that which he occupied, and to and from 
which it had been exercised ? All therefore that the 
replication could do was to traverse the prescriptive 
right in respect of the house which he occupied; 
neither his seisin in fee, nor his right of way in respect 
of the other house, could be traversed, because both 
were true. If a new assignment was necessary in this 
case, it would be necessary in every case where the de¬ 
fendant has no right in respect of the house he occupies, 
unless the plaintiff can be sure that he has no right in 
respect of any other house. It may be said that if 
trespass be brought and liberum tenementum pleaded, 
it is enough, in maintenance of such plea, to shew any 
freehold within the parish, and that a new assignment 
is necessary to fix the defendant, with the trespass, at a 

particular 
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particular place; but liberum tenementuni, like demesne, 
does not import that he is in the actual possession ; for 
although the land be actually in the possession of a termor, 
yet is it the demesne and freehold of the owner, and if 
the termor be ejected, the possession shall \’est in the 
owner, and he shall have an assi2e for it, and shall say 
that he was seised in his- demesne as of fee; Co. Lit. 
jy a. Plowd. 191. The case of Savi/e v. Grtnsditch(a) 
shews that the seisin in fee may be disapproved, though 
the traverse be only on the prescription. That was 
trespass, and prescription was made by a que estate, as 
here, and issue, taken on the prescription} and because 
the estate in one Vavesour^ under whom the defendant 
claimed, was an estate tail only, therefore the prescrip¬ 
tion was held not good, which sounded in fee simple; 
and for this Clayt. 30., pi. 52. is cited. 


Lord EllenborouGh, C. J. As at present advised I 
have no hesitation in saying that the case from Viner is 
not law nor any thing like it. To hold that upon issue 
taken on the prescription, evidence could be given to 
shew that he was only seised in fee tail instead of fee 
simple, was going a great way, if indeed the case be 
of any weight at all. As to the question now before us, 
whenever a doubt appears to exist in the minds of intel¬ 
ligent advocates, the Court are always inclined to pause 
before they decide it j but here it seems to me tAat we 
are confined to the matter of this traverse. Here is a 
plea that the defendant is seised in fee, and that draws 
to it all the rights annexed to such a seisin. But it is 


said 


(a) x8 Vtn, Z55, tit. fut B. 
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said that this imports an occupation, in respect of which 
the claim is made to a right of way. Be it so; but, 
on the other hand, all that which is not traversed is ad¬ 
mitted i it is admitted therefore on the record, that the 
defendant was seised in such manner as to be entitled 
to a right of way, if the right of way exist. Then wc 
come to the subject-matter of traverse, and that is, that 
the defendant and all those whose estate he has in the 
said messuage, &c., from time immemorial have used 
the said way, &c. What is there here that draws into 
question his seisin in fee ? the only question is, whether 
as incident to that estate, of which he is admitted to 
be seised in fee, he has such a right; and it appears that 
he has. If the plaintiff had meant to insist that such 
right would not cover the exercise of a right of way to 
the new house, he should have done so either by a 
new assignment or by a special replication to that 
effect. 

Le Blanc, J. (a). At the trial the objection struck 
me forcibly, but not so as to induce me to stop the 
cause, and therefore the right was tried, and I am glad 
of it. It came out upon the evidence that the house in 
which the defendant Pilling lived, was only a new 
house, having been built about lo years, but it also 
appeared that he had an ancient messuage and garden 
in the occupation of his tenant. The only point on 
which a doubt occurred to me at the trial, (for his seisin 
in fee was admitted) was whether he was tied down by 
the form of pleading to shew his occupation. It seems 
to me now that the plaintiff might have replied the facts 
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by way of new aisignraent, viz. that true it is that the 
defendant was seised in fee of a messuage, &c. but that he 
had let it to another, and at the time of the trespass 
was only the occupier of a newly built messuage, and 
that this action was brought for a trespass in passing to 
and from such newly built messuage. If the plaintiff 
had so replied he would have brought the pliadings to 
the issue for which he now contends; or perhaps ac¬ 
cording'to modern practice, he might have oblige ! the 
defendant, by a proper application, to state in respect uf 
which messuage he claimed the right of way. 

Baylet, J. I do' not think that this form of plead¬ 
ing tied the defendant down to shew that the house he 
occupied was the house in respect of which he claimed 
the right of way} the occupation is not- made part of 
the issue of this traverse. What the defendant has 
pleaded is true, he is seised in fee of an ancient mes¬ 
suage and land; and the word seisin in pleaditig does 
not necessarily import that the land is in his occupation 
and possession. In pleading it is continually the prac¬ 
tice for the lessee to justify under his landlord, as servant 
to the landlord, and for that purpose he pleads a seisin 
in fee in his landlord, and if the seisin be traversed, 
such traverse would not be upheld by proving that the 
landlord had underlet; which shews that this Allegation 
does not of necessity import that he was possessed. The 
defendant’s plea is therefore true, for he has a right of 
way for himself, his farmers and tenants, &c. to and 
from the messuage of which he is seised; and the 
proper cdurse for the plaintiff, upon the defendant’s 
setting up a claim in respect of a messuage and 50 
acres of land, would have been to have inquired whe¬ 
ther 
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ther there was any other messuage on that land} and 
if he found that there was an old messuage, he 
should have admitted the claim, and pleaded that there 
was a new house, and that the trespass complained of 
was committed extra viam, and in the way to the new 
house. 

Holroyd then insisted upon that part of the rule which 
went to arrest the judgment, that the pleas should have 
gone farther, and alleged that the defendant was the 
occupier of the messuage and land, in right of which 
he claimed the prescription, iiv order to bring him 
within the prescription which sjms for occupiers only. 
But the Court said that the allegation of seisin was suf¬ 
ficient, and prim^ facie implied occupation unless the 
contrary be shewn in pleading; and that the plaintiff 
should have replied that the occupation was in another, 
if she had meant to insist upon it. 

Richardson contrk, observed that this form of plea 
had been'the constant form since the time of Rastal, 

Per Curiam^ Rule discharged. 
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Covenant by 
lessee that 
he will at all 
times during 
the term 
plough, sow, 
manure, and 
cultivate the 
demised pre¬ 
mises (except the 
rabbit-warren 
mnd tbeep-wali) 
in a due course 
of husbandry; 
if lassee plough 
the rabbit- 
warren and 
sheep-walk, 
covenant lies 
against him. 


^I^HE plaintiflF declared in covenant upon an indenture 
of demise, dated 29th of September 1796, whereby 
the late Duke demised to the defendant « all that park 
or place, or large tract of ground, situate in the parish 
of Lenton and Arnold^ in the county of Nottingham^ called 
Bestwood Parhf and which was inclosed by a ring fence, 
and also all the messuages, &c. closes, farms, lands, tene¬ 
ments, and hereditaments comprehended within the said 
park or ring fence, with the appurtenances, (except as 
therein excepted,) to hold for 21 years from the date.” 
The declaration then set forth covenants by the defendant 
to keep the buildings and fences in repair, and to make 


certain plantations yearly, « and also that the defendant 
should not at any time during the said term plough, break 
up, sow, or grow with corn, or convert into tillage any 


of the meadows or pasture ground thereby demised, or 
any part thereof, under the penalty of forfeiting and pay¬ 
ing to the Duke, &c. 20/. for every acre that the defendant 
should so plough, &c.” Then followed another covenant 
by the defendant, not to sell or carry off the premises 
straw, &c., but consume it upon the premises, &c. 
« and further, that the defendant should at all times 


during the said term plough, sow, manure, and Cultivate 
the said premises thereby demised, (except the rabbit- 
warren and sheep-walk^ in a regular and due course of 
husbandry according to the custom of the country.” 
The declaration then stated that the defendant entered 


on the demised premises, and that the reversion de¬ 
scended on the plaintiff; and then it preceded to set 
out different breaches of covenant, inter alia, 8thly, 

“ that 
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** that the defendant ploughed and sowed 500 acres of 
the said rabbit-warren and 500 acres of the said sheep- 
walk in the said indenture mentioned, contrary to the 
form and e£Fect of the said indenture and of the cove¬ 
nant of the defendant.” To this breach the defendant 
pleaded that he << did plough, sow, manure, and culti¬ 
vate the said rabbit-warren and sheep-walk in a regular 
and due course of husbandry, according to the custom 
of the country, and according to the form and effect of 
the said indenture, and of the said covenant of the de¬ 
fendant by him in that behalf made as aforesaid.” To 
this there was a general demurrer. 
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Reader^ in support of the demurrer, observed, that no 
particular form of words was requisite towards making 
a covenant, and therefore wherever the intent of the 
parties could be collected out of a deed for the doing 
or not doing a thing, that was sufficient to constitute a 
covenant; in support of which proposition he cited Lant 
V. Norris (a) and Hi// V. Carr (^). He then contended 
that the breach alleged fell either within the express 
covenant, not to plough any of the meadow or pasture 
ground, under which description both the sheep-walk 
and rabbit-warren might well be considered 5 or within 
the implied covenant arising out of the exception of the 
rabbit-warren and sheep-walk; by which exception the 
parties clearly meant that neither the rabbit-warren nor 
the. sheep-walk should be ploughed. The very nature of 
this property demands such a construction; for to allow 
its being ploughed would be nothing less than allowing 
of its destruction; and he cited Colds case (c). 


(i) X €&• Cat. 994. (t) Salt. 196. 


(a) I Snrr. 


Richardson^ 
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Richardsotty contra, argued that if it had been intended 
to restrain the defendant from ploughing up the sheep- 
walk or rabbit-warren, it would have been so expressed 
amongst the negative covenants, and not allowed to rest 
upon words introduced by way of exception to the af¬ 
firmative covenants; which was in reality an exception 
for the benefit, and not in restraint of the tenant. By 
the covenant the tenant was bound to plough, sow, and 
manure in a husbandlike manner all the arable, but as 
to the excepted parts he was not to be under the same 
obligation. Suppose this, instead of being a covenant to 
cultivate the arable, had been a covenant to keep in re¬ 
pair the house, except the main timbers; would it be a 
breach of such covenant, that the tenant had repaired the 
main timbers; or would he not in so doing be rather 
considered as having done more than by his covenant he 
was compellable to do ? So here the object of the ex¬ 
ception was to exempt and not to restrain the tenant. 

Cur, ad. •oulU 


Lord Ellenborough, C. J. now delivered the judg¬ 
ment of the Court. After stating the declaration, the 
plea, and the demurrer; and particularly the covenant 
stated in the declaration, whereby the defendant agreed 
that << he would from time to time, and at all times 
during the said term, plough, sow, manure, and cultivate 
the said premises thereby demised {except the rahhii^arren 
and sheep-walk) in a regular and due course of husbandry, 
according to the custom of the country,” &c.; on which a 
breach was assigned for ploughing, &c. the rabbit-warren 
and sheep-walk, as upon an implied covenant that the 
parts so excepted should not be ploughed, &c. at all: his 
Lordship continued, Upon consideration we think that the 

object 
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object of introducing this exception (which is as much a 
covenant or agreement as the rest of the stipulation in 
which it is placed), was to obviate a conclusion which 
might otherwise be drawn from the generality of the ante¬ 
cedent words, that the duty of the lessee under the covenant 
extended to the ploughing, sowing, manuring, and culti¬ 
vating all the demised premises, including the rabbit- 
warren and sheep-walk; which were not in their own 
nature the proper subject of such cultivation; and to 
declare that they should not be so dealt with; as indeed 
they could not, in any “ regular and due course of hus¬ 
bandry according to the custom of the country,” which 
are the words which follow the provision for ploughing, 
sowing, and cultivating: and not only, to obviate the 
conclusion above mentioned, but to negative the doing 
thereof*, or, in other words, to agree that it should not 
be done; considering the words <* the rabbit- 

warren and sheep-walk,” in this place, as tantamount to 
the words ^ui not the rabbit-warren and sheep-walk 
which would have imported more directly perhaps a ne¬ 
gative of ploughing the rabbit-warren and sheep-walk. 
But by whatever words we collect an agreement that the 
thing should not be done, we collect enough to make 
an action of covenant maintainable for the doing of it. 
If the breach be well assigned, the plea is wholly imma¬ 
terial and impertinent: for it is no answer that the lessee 
ploughed in a due course of husbandry that which he 
was bound by his covenant not to have ploughed at all. 
The plaintiff therefore is entitled to judgment upon his 
demurrer to this plea. 

Judgment for the Plaindff. 
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Phillips against Bateman and Others. 
In Error. 


The defendant, 
on occasion of 
there being a 
great run upon 
a banking- 
houbc, went to 
the bank and 
told the holders 
of notes issued 
by the bank, 
who were wait* 
ing for pay¬ 
ment, that he 
had come to a 


J^ATEMAN and others brought their action on 
the case in the Court of Common Pleas against 
N, PhillippSj and declared in the first count, that whereas 
before the making of the promise of the defendant, &c. 
C. A, Phillipps and T. Phillipps were carrying on the 
business of bankers, at a banking-house called the Mil¬ 
ford and Pembrokeshire bank, at Milford^ in the county 
of Pembroke^ and as such bankers had made and issued 


resolution to 
support the 
bank with 
3 «,ooo/., at 
which the 
holders then 
present were 
satisfied, and 
said they would 
take no more 
money than 
was necessary, 
and would keep 
the rest of 
their notes till 
they got again 
into currency; 
and afterwards 
the defendant 
signed the fol¬ 
lowing written 
paper, “ I do 
hereby autho- 
liae G. B. to 
assure the in¬ 
habitants of 
Pembrokt and 
its vicinity, 
that I do here¬ 
by undertake 
to be account- 


divers promissory notes, payable to bearer on demand, 
which notes at the time of making the promise, &c. 
were outstanding in the hands of divers and very many 
holders, and were wholly unsatisfied by the said C. A» 
F, and T. P. and whereas the credit of the said C. A. 
P. and T. P. as such bankers, had become suspected, 
and their sufficiency doubted, whereof the defendant 
had notice, and was desirous of supporting and main¬ 
taining the credit of the said C. A. P, and T. P. as 
such bankers, and thereupon afterwards, on the aad 
of Marchf i8io, in consideration of the premises and 
also in consideration that the plaintiffs at the request 
of the defendant would, among other persons of the public^ 
accept and receive as current money such of 'ihe said 
notes then issued by the sud C. A, P. and T. P. as such 
bankers, of and from the holders thereof, as might be 
tendered to them in that behalf, the defendant under* 


able for the payment of the notes issued by the Milfwd Bank, as far as the sum of $0,0001. 
will extend to payHeld that the bank having afterwards stopped payment, the defendant 
was not liable upon this undertaking to an action by an individual holder, who had taken the 
notes after notice of such undertaiungtbut before the stoppage. 


took 



IN THE Fifty-third Year of GEORGE III. 


357 


took and promised the plaintids to be accountable to such 
of the public as were or should be holders of the said notes 
so made and issued as aforesaid, for the payment of the 
same, as far as the sum of 30,000/. would extend to pay. 
And then the plaintiifs averred that they confiding in the 
said promise of the defendant did, amongst other persons 
(f the public^ afterwards, to wit, on the same day and 
year aforesaid, and on divers other days, &c., accept 
and receive as current money of and from sundry holders 
thereof all such of the said notes so mad^ and issued by 
the said C. A. P. and T. P. as such bankers, as were 
tendered to them in that behalf*, the sums of money 
payable by which notes so accepted and received by the 
plaintiffs, in the whole amounted to 3000/.} and al¬ 
though the said C. A. P. and T. P. afterwards, and 
while the plaintiffs held the said last-mentioned notes, 
to wit, on the 28th of August 1810 became bankrupt, 
and wholly unable to pay and satisfy the last mentioned 
notes; of all which premises the defendant had notice ; 
and although the defendant hath not since the making 
of his promise, been accountable to such of the public 
as were or became holders of the said notes so made 
and issued as aforesaid for the payment of, or paid or 
satisfied, so many of the said notes so made and issued 
as aforesaid, as the sum of 30,000/. would extend to 
pay, or any note whatsoever so made and issued by the 
said C. A. P. and T, P. but hath therein wholly failed 
and made default} and although the defendant was 
afterwards requested by the plaintiffs to pay to them the 
amount of the said sums made payable by the said notes 
so by them accepted and received as aforesaid; yet the 
defendant would not, when so requested, or at any 
Voii. AVI. B b time 
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time afterwards, be accountable for the payment, nor 
did pay or satisfy the said notes so accepted and received 
by the plaintiffs, but refused so to do; whereby the said 
notes so accepted and received by the plaintiffs have been 
and still are wholly due and unpaid to them. The second 
count only differed from the first in these respects, that 
after making an additional recital that C, yf. P. and T. 
as such bankers, had before the making of the defendant’s 
promise, and until the suspicion of their credit after- 
mentioned, received credit as solvent and sufficient per¬ 
sons, and made and issued divers notes, &c. (as before) 
it stated the consideration and promise thus. In consi¬ 
deration of the premises, and also in consideration that 
the said several persons who were then or thereafter 
should become the holders of the said notes would give 
the same credit to the said C, A, P. and T. P. as such 
bankers, touching the said notes, as the said C. A. P. and 
T. P. had at any time before the said suspicion of their 
credit received, and would also consider and treat the 
said notes as good, the defendant promised such of the 
public severally and respectively as then were or there¬ 
after should become the holders of the said notes to be 
accountable for the payment of the said notes as far as 
30,000/. would extend to pay. And then the plaintiffs 
averred that they, at the time of making the defendant’s 
promise, and before the insolvency of the said €. A, P. 
and T. P. became the holders of sundry 4 f the said 
notes, to the amount of 3000/., and so continued to be 
and were until the insolvency of the said C, A» P. and 
T. P .; and that they, confiding in the promise of the 
defendant, did, from the making of the said promise 
until the insolvency of the said C. A» P. and T. P. 

give 
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give the same credit to them as such bankers touching 
the said notes, as the said C, A, P. and T. P. at any 
time before the suspicion of their credit received, and 
did also consider and treat the said notes as good; and 
although the said C. A. P. and T. P. did afterwards, 
and while the plaintiffs were such holders of the said 
notes, to wit, on the 28th oi August 1810 become in¬ 
solvent, and wholly, unable to pay and satisfy the said 
notes, &c.; and so it concluded as in the first count. 
The third count, after reciting as in the first, that before 
the defendant’s promise C. A. P. and T. P. were carry¬ 
ing on business as bankers, at Milford^ and had made 
and issued divers promissory notes, for divers sums, 
payable to bearer on demand, of which very many per¬ 
sons were holders (proceeded) and whereas before and 
at the time of the defendaiit’s promise the credit and 
sufficiency of the said C. A. P, and T. P, as such 
bankers, had become suspected, and were greatly doubted 
by divers and very many persons, as well holders of the 
said notes as others, and payment of divers sums of 
money due and owing by the said C. A. P. and T. P., 
as well upon and by virtue of certain promissory notes 
made and issued by them as such bankers, as otherwise, 
had been demanded of them by divers persons, and it 
was inconvenient to the said C. A. P. and T. P. forth¬ 
with to pay and satisfy, and they were unable forthwith 
to pay and satisfy the several promissory notes so made 
and signed by them, and which were outstanditig and 
unsatisfied in the hands of divers persons; of all which 
premises the defendant had notice; and the defendant 
being desirous of supporting the credit of the said C. A. P. 
and T. P. and of promoting the currency and circula¬ 
tion of the said promissory notes so by them made and 
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issued, did then and there, to wit, on, &c. make and 
subscribe a certain declaration or assurance in writing, 
touching the said notes, as follows : “ I do hereby un- 
« dertake to be accountable for the payment of the notes 
issued by the MUfofd Bank, (meaning by the said 
« C. J. P. and T.P,) at their said banking-house called 
•* the Milford and Pembrokeshire Bank, as far as the sum 
« of 30,000/. will extend to pay; which will be an 
« additional security to the public to that amount to the 
“ estate and efiects of Charles Allen Phillipps and 
“ Thomas Phillipps, Esqrs. partners in the said bank. 
“ (Signed) Nathaniel Phillipps^ And the defendant 
did also then and there, to wit on the same day, &c., 
and on divers other days, publish the contents in sub¬ 
stance and effect of the said declaration or assurance 
in writing, to wit, at &c.: and then the plaintiffs 
averred that they having notice of the said declaration 
or assurance of the defendant, and giving credit thereto, 
and relying on the faithful performance thereof, did after¬ 
wards, to wit on the same day, &c. and on divers other 
days, &c. take and receive in payment from divers and 
very many persons, divers and very many of the said notes 
for payment of divers sums, amounting in the whole 
to a large sum, but less than 30,000/., to wit, to 3000/. 
and did hold and keep the same nuithout forthwith demand- 
ing payment thereof from the said C. P, and T. P ,; 
and then the plaintids averred that the saiii C. A. P. 
and T. P, afterwards, and while the plaintiffs so had-and 
held the said several last-mentioned notes in their pos¬ 
session, to wit, on the 25 th of August 1810, became 
bankrupt and wholly unable to pay and satisfy the said 
notes, so made and issued by the said C. A, P, and T. P. 
whereby the plaintiffs could not nor can obtain from 

the 
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the said C. A. P and T, P, the payment of the said 
notes so received and taken, and kept and held by the 
plaintiffs as aforesaid ; of ail tvhich premises the defen¬ 
dant had notice, and the defendant has not since the 
making of his promise aforesaid been accountable for the 
payment of or paid or satisfied so many of the said 
notes so made and issued by the said C. A. P. and T. P, 
as aforesaid, as 30,000/. would extend to pay, or any of 
such notes whatever, but hath wholly made default; 
by reason of all which premises the defendant became 
liable to pay to the plaintiffs upon request the amount of 
the several sums payable by the said notes so by them 
taken and received, and held and kept as aforesaid; and 
being so liable^ the defendant in consideration thereof pro- 
misedi 8cc. The fourth count stated that whereas before 
and at the time of the defendant's promise the said 
C. A, P. and T. P. were indebted to the plaintiffs in 
3000/., upon certain promissory notes payable on de¬ 
mand for divers sums therein respectively mentioned, 
before that time, among other promissory notes of the 
same sort and description, made and issued by the said 
C. A, P. and T. P., and then in the possession of the 
plaintiffs as the holders thereof, and then wholly unpaid 
and unsatisfied, and thereupon afterwards on the 22d 
of March 1810, in consideration of the premises, and 
also in consideration that the plaintiffs at the instance 
and request of the defendant would forbear to sue the 
said C. A. P. and T, P. for the recovery of the value 
of the said several, notes so in the possession of the 
plaintiffs, the defendant promised the plaintiffs to be 
accountable for the payment of all the said promissory 
notes then issued by the said C. A* P. and J. P. as far as 

30,000/. 
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30,000/. would extend to pay; and then the plaintiffs 
alleged their forbearance from that time to sue C. 
A. P. and T. P .; and that though the said C. A. P, 
and T. P. afterwards, and while they continued so 
indebted to the plaintiffs, became bankrupt and unable 
to pay, &c., of all which the defendant had notice; 

yet that the defendant, though requested, had not been 
accountable to them for the payment of, nor had paid 
the said notes, &c. The fifth count was similar to 
the last, alleging a promise by the defendant in consi¬ 
deration that the plaintiffs would forbear and give time 
to the said C. A. P. and T, P. for the payment of 
3000/. upon their notes. The defendant pleaded 
that he did not undertake and promise in manner 
and form as the plaintiffs had complained against him, 
on which issue was joined. And at the trial before 
the Lord Chief Justice of C. a verdict was found 
for the plaintiffs upon those five counts for 3119/. 4/., 
for which they afterwards obtained judgment, and their 
costs. A bill of exception was tendered at the trial to 
the direction of the learned Chief Justice to the jury, 
upon the evidence; which was si^ed and recorded by 
him, and error assigned thereupon, that he declared 
and delivered his opinion to the jury that the evidence 
offered and produced on the part of the plaintiffs was 
sufficient, and that the same was admissible a^nd 
to be allowed to entitle the plaintiffs to a verdict on 
the five counts stated ; whereas the evidence was not 
admissible nor sufficient for that purpose; and error 
was also assigned in giving the verdict and judgment 
thereupon. 

The bill of exceptions stated that upon the trial 

of 
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•f the issue the counsel for the plaintiffs called G. 
BanvHngf a witness, who proved that C, A. PhilUpps 
and T, Phillipps were partners, and carried on business 
as bankers at the Miljord Bank, long before the 2 2d 
oi March i8r», and until their failure in July following. 
That on the 2i$t of March 1810 there was a great run 
on the Milford Bank, and on that day the witness was at 
the bank, and saw the defendant, who lived at Sleheckf 
and was a man of property there, but who had no 
concern in the bank, come in, and heard him ask what 
was the cause of the run upon the bank, and heard him 
also say, « the notes of the bank are good, and if the 
holders will bring them to Slebcck, I will take them for 
corn, or at Bristol, for sugar.” That the defendant 
then went into a room with the bankers, and in about 
an hour and an half afterwards came out again into the 
bank, where the witness still was, and where many 
persons were waiting for payment of the notes of the 
Milford Bank, and the defendant, in the presence of thf 
witness, spoke generally to the persons, and said, I 
have come to a resolution to support the bank with 
30,000/.” The witness then told the defendant that he 
had kept the persons there to hear it, and that it would 
be of great satisfaction to the country. The witness 
further proved, that the persons.who M'ere there for pay¬ 
ment of their notes were satisfied, and said they would 
take no more money than was necessary for their present 
occasions, and would keep the rest of their notes until 
they got into currency again. The witness further stated^ 
that nothing was said at that time about any written 
paper, but aftei the persons had left the place, he repre¬ 
sented to the defendant that many of the persons who 
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1812 . were holders of notes lived in his neighbourhood, and 

PniLtipps should be glad of an authority in writing for 

against using the defendant’s name, and that he would sketch 
in^Error.” out such an authority in writing as he thought would be 
sufficient; and that he did draw out the following form, 
which was signed by the defendant on the next day, 
and which was duly proved by a subscribing witness, 
and was duly stamped, viz. I Nathaniel Phillipps^ of 
“ Slebeckf in the county of Pembroke^ Esq. do hereby 
“ authorize Mr. Geo. Bowling to assure the inhabitants 
“ of the town of Pembroke and its vicinity, that I do 
“ hereby undertake to be accountable for the payment 
of the notes issued by the Milford Bank, as far as the 
** sum of 30,000/. will extend to pay ; which will be an 
“ additional security to the public to that amount to the 
** estate and effects of Charles Allen Phillipps and Thomas 
“ Phillippsy Esqrs. the partners in the said bank. Mil- 
** fordy 2ad March 1810. (Signed) ** Nath. Phillippsf 
and witnessed. The witness then stated that he read this 
paper at the door to the multitude who were there, and 
that it was afterwards printed and dispersed about by 
messengers amongst the different bankers in the neigh¬ 
bourhood. But upon his cross-examination by the de¬ 
fendant’s counsel, he stated that the plaintiffs, who were 
bankers at Haverford Westy were not present that day at 
the Milord Bank, and that he did not kno«j^ of the 
delivery of any copy of the said written paper to them; 
that the witness was an agent for the Milford Bank, em¬ 
ployed in circulating thdir notes; that he continued to 
circulate them until the time of their failure in the July 
following; and that in the interval between the signing 
the said written paper and the failure of the Milford 

Bank, 
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Bank, he circulated several thousand pounds worth of 
•notes, and has no doubt that they were all paid. The 
plaintiffs* counsel then called W. Reynolds, who stated 
that he was a clerk to the plaintiffs* banking-house in 
j8io, at Haverford West, which was seven miles from 
the Milford Bank; and then he produced a bundle of 
notes, amounting in value to 31*9/. 4<r.> all which bore 
date prior to the 22d of March that these notes 

were notes of the Milford Bank, drawn by C. A. P. and 
jT. P. and payable to bearer on demand for the sums 
therein respectively mentioned; that these notes came 
into the possession of the plaintiffs after the time of the 
said paper having been signed by the defendant, and be¬ 
fore the Milford Bank stopped payment; and that the 
plaintiffs heard of the engagement made by the defendant 
on or about the day of its date. That the plaintiffs were 
in the habit of exchanging notes with the Milford Bank 
every week, and that all these notes came into their 
hands since the last exchange, and that the plaititiffs took 
none of them after the breaking of the Milford Bank. 
That he went to the Milford Bank on the 17th of August 
1810, and made there a formal demand of payment of 
these notes, but there was nobody there to pay them; 
and with this evidence the plaintiffs* counsel closed their 
case. Whereupon the defendant’s counsel objected that 
the evidence produced on the part of the plaintiffs was 
not sufficient, nor admissible to entitle the plaintiffs to a 
verdict, on the following grounds; first, that there was 
no evidence whatever of. any contract between the plain¬ 
tiffs and the defendant. Secondly, that there was no 
evidence whatever of any consideration having existed 
between the plaintiffs and the defendant to support any 
undertaking on the part of the defendant to guaranty the 

payment 
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payment of these notes. And, lastly, that, admitting 
such a contract to have been entered into as is stated in 
the declaration, and admitting that there was a sufHcient 
consideration for it, yet that auch contract was an agree¬ 
ment by the defendant to answer for the default of 
third persons, and was therefore a prqmise within the 
statute of frauds, and must be proved by writing, and by 
writing onlyj but that the written paper produced in 
evidence, and signed by the defendant, was not a suffi¬ 
cient agreement within that statute, because it only 
stated the undertaking of the defendant, but did not 
state the consideration on which such undertaking was 
founded; But to this the plaintiffs* counsel insisted 
upon the admissibility and sufficiency of the evidence 
offered by them to entitle the plaintiffs to a verdict. 
And thereupon the Chief Justice delivered his opinion, 
that the evidence offered by the plaintiffs wus sufficient, 
and that the same was admissible and ought to be allowed 
to entitle the plaintiffs to a verdict, and with that 
direction he left the issue to the jury, who thereupon 
found a verdict for the plaintiffs on the first five counts 
of the declaration, and 3119/. 4<r> damages, and aver* 
diet for the defendant as to the other counts. Where¬ 
upon the defendant’s counsel excepted to the said opinion 
and directions of the Chief Justice, for the reasons stated, 
and tendered their bill of exceptions, which th^ Chief 
Justice signed, ^rc. 

Tindali for the plaintiff in error, insisted upon the three 
foregoing grounds of objection : first, that there was no 
contract between the plaintiff and defendants ; adly, no 
consideratkii for any contract \ 3dly, the consideration, 

if 
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if any, was nor expressed in the contract; which there- 
fore was void by the stature of frauds. 

1st, This was only an engagement on the part of the 
plaintiff in error that he would support the bank with 
30,000/., and not that he would be liable to any indi¬ 
vidual holders of notes ; but supposing it otherwise, still 
as the defendants were neither holders of notes, nor pre-* 
sent at the time when the engagement was made, they 
were not parties to it, but the engagement, such as it is, 
was made with other persons, who could not assign it, 
for it is but a chose in action; and except in the case of 
the king, or where by the law merchant bills of exchange, 
or by the statute promissory notes, are made transferrablcj 
a chose in action cannot be assigned. If it should b(| 
said that the engagement was made with the persons 
present, as trustees for or representatives of the then 
holders, and all future holders of notes, it may be 
answered, that then the action should have been in the 
names of the persons to whom the promise was made; 
I Roll. Abr. 30. tit Action sur Case, Z. Q^i avera ac¬ 
tion ; Clifford v. Berry (a), and Norris v. Fine (b). And 
as to the promise itself as laid in the declaration, it is not 
supported by the evidence; for the declaration states 
the promise in two ways, viz. to be accountable to such 
of the public as were or should be holders of the notes, 
whereas according to the evidence the promise was only 
to the inhabitants of Fembroke and its vicinity; and to be 
accountable to the defendants in error, of which there was 
no evidence. 2dly, There was not any consideration, for 
there was no mutuality between the parties, neither the 
inhabitants of Fembroke and its vicinity, nor the public, 
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1812 . being bound to take the notes or to forbear demanding 
- payment of them: but a promise is not good unless 

PlIIM-IPPS , .. . I . . ^ , 

againtt there be a consideration at the time} it cannot be made 
inattcr ex post facto, Earle v. Peak (a) ; anil it 
must be a consideration moving to the party himself, and 
not to a *stranger, Cronu v. Rogers (b), sdly, The case 
is within the statute of frauds (c), because there is no 
consideration stated in the written contract, which, ac¬ 
cording to Wain V. Warlters (</), is an essential part of 
the agreement, and must be shewn upon the face of it. 
Again, the consideration is differently stated in the dif¬ 
ferent counts, and in the third there is no consideration 
whatever} all that is stated is, that the defendant being 
desirous of supporting the credit of the house, made a cer¬ 
tain declaration, and the promise is laid as consequent on 
the legal liability of the defendant to pay; but there is 
no legal liability from that which is nudum pactum. 
Then if there be one count that is clearly bad, it is 
sufficient for the plaintiff in error, because joint damages 
being given on all the counts, they cannot be severed, 
but the whole is bad. 

W, E. Taunton^ contra. The consideration for the 
promise was, that the persons present at the making of it 
would forbear to press the bank for immediate payment, 
and though the promise was no doubt limitec^ to the 
notes then issued, yet it was not limited to the persons 
then present, or the then holders of the notes, but ex¬ 
tended to all those who might thereafter become holders. 
And this promise is not, as it has been contended, like a 

(«) Salk. 386 . * (1) Sir. 59 ». 

(*) S 19 a. e. 3> 4 . W 5 ro* 

mere 
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mere chose in action which cannot be assigned, because 
the notes themselves, which are the subject-matter of 
the promise, being assignable, the promise may well ac¬ 
company them. Then as to the objection that the con¬ 
sideration is not to be found in the written agreement, the 
answer is, that it is apparent on the face of the under¬ 
taking, it results from the words and obvious meaning of 
the written agreement; and this also affords an answer 
to tlie objection made to the 3d count, that it sets out no 
consideration but only the written agreement. Again, 
forbearance is a consideration, although it be for never so 
short a time; for, according to Com. Dig. (a), that whiclt 
is for the benefit of the defendant, or to the trouble or 
prejudice of the plaintiff, will amount to a consideration. 
Now here it appears that many persons upon hearing the 
promise were satisfied, and said they would forbear to 
demand payment of the notes, at that time, so that there 
Was a prejudice to some persons. In Pillans v. Van 
Mierop {h) the defendants were held liable on their pro¬ 
mise, because (he effect of it was to make the plaintiffs 
forbear, and to divert them from using due diligence, 
and yet it was forbearance, not in favour of the de¬ 
fendants, but of a third person; but nevertheless that 
was held a sufficient consideration. So in Reynolds v. 
Prosser {c) it was contended in a very learned argu¬ 
ment of the reporter, that the plaintiff had not any 
real prejudice by the forbearance stated as the considera¬ 
tion of the defendant's promise; but the Court, notwith¬ 
standing the forbearance was short, and that only during 
the pleasure of a third person, was of opinion that the 
consideration was sufficient, and the plaintiff had his judg¬ 
ment. Again, in i Roll. Abr. 27. Action sur Cascypl. 47. 
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it is laid down, that if A. be arrested by B. for a debt, and 
a stranger undertake to pay B. if he will forbear A. per 
paululum temporis, and B. discharge A.y this is a good 
consideration, although B. arrest him an hour after. But, 
adly, upon the question first made, whether the defendants 
in error can take advantage of the promise; the rule is, that 
assumpsit may be brought either by the person to whom the 
benefit accrues, or by the person to whom the promise is 
made; Jordan*^ caseins), Dutton v, Poole (b')y Martyns, 
Hind (c), Sadler v. Payne (d), i Roll, Ah. 31, Action sur Case, 
pi. 9 . Marchinton v. Vernon {e)y Potter v. Rayworth (^f). 
Lastly, as to the objection arising out of the decision of 
Wain V. Warlters on the 4th sect, of the statute of frauds, 
•not only has the propriety of that decision been questioned 
by the Lord Chancellor in a case Ex parte Minet (g), who 
said that it had been contradicted by a variety of autho« 
rities, but it has been expressly overruled in Ex parte 
Gordon {h t and the same-clause of the statute has re* 
ceived a different construction in cases relating to the sale 
of lands, in Cotton v. Lee (1), and Fowle v. Freeman (i) ,• 
and in Egerton v. Matthew (l)y which indeed turned 
upon the 17th section of the act, but which section only 
difiers from the 4th in using the word bargain instead of 
agreement, this Court did not adopt the same constrQc* 
tion as in Wain v. Warlters, 

Tindal in reply. As to Jordan?& Case, the promise was 
^ade to the plaintiff’s wife, who was considered as his 


(a) a7 H. 8. 24. (i) I Vent, 318. 33*. 

(d) Savit/e, 43, 4 . (0 I Jf. ISt P. loi. n. 

(g) 14 Fes. 190. (i) 15 Fes. 286. 

(») Cited in 4 JBn. Cb, Rep. 564. (-*) 9 Fes. 3JX. 


(«) Cewp. 437. 
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agent; and Dutton v, Poole {d) was a special case which 
turned principally upon the nearness of kindred in which 
the plaintiff stood to the promisee j M^archinton v. Vernon 
is but a loose note at nisi prius, and Martyn v. Hindi and 
Potter V. Rayworth went upon the ground that there was 
evidence of an admission by the defendant that he had 
contracted with the plaintiC 
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Lord Ellenborough, C. J. This case has led to a 
line of argument of very considerable extent, and as three 
matters of exception were taken to the learned Judge^s di¬ 
rection, the duty owing to them has been well satisfied 
by arguing the case to that extent; but when the Court 
come to their decision, it would be losing time if they 
were to decide on a more extended ground than that 
which the case itself calls for. It appears that this is not 
.a case of an individual promise, for there is not any pro¬ 
mise to an individual, but only a promise to add 30,000/. 
to the then failing funds of the Milford Bank, and not a 
promise to the holder of any aliquot part of the notes of 
the house. The promise is to be accountable for the 
payment of the notes issued by the Milford Bank as far 
as the sum of 30,000/. will extend to pay; thus far the 
promise goes; what follows, viz. that this would be an 
additional security to the public to that amount, &c. is 
only matter of observation upon the effect of the fore¬ 
going promise. Such then is the promise in its nature, 
supposing there was a consideration for it, which is quite 
another thing; and in its extent, I cannot carry it far¬ 
ther than a promise to the inhabitants of Pembroke and its 
vicinity; if therefore the party would avail himself of it, 


he 
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1812* he should bring himself within that class of persons, by 
- statinc; that he was an inhabitant of Pembroke or its vici- 

Phillipfs ^ ° 

agaimt nity. But the engagement is to be accountable as far as 
In jirror. ’ 3o,ooo/.; then Can that be considered as an undertaking 
to each individual holder of a i/. note, that the party will 
become liable to an action at the instance of each; or is 
it not rather the obvious construction of such an engage¬ 
ment that he will furnish the house with 30,000/. in aid 
of their funds, distributable, as their funds, amongst the 
creditors of the house ? He could not contemplate each 
individual holder, who were at that time in nubibus as to 
him, and still less could he contemplate a promise to 
every individual constituting the public at large. There¬ 
fore it seems to me that admitting there was a considera¬ 
tion, there was no promise to support this action. But 
it may be asked, what consideration was there, for without 
touching upon Wain v. Warlters, which I shall forbear 
to do, is there any consideration of forbearance even for 
a moment ? I admit if there be any consideration, the 
Court will not weigh the extent of it. But here the 
individual holder might immediately have brought for¬ 
ward his demand, and pressed for payment: nothing is 
expressed about forbearance, and nothing of that sort is 
to be inferred from the promise. Therefore without 
considering the objection as it arises out of the case of 
Wain V. Warlters, it appears to me that neither in respect 
of the promise nor of the consideration can tliis action 
be supported. Forbearance is stated in one of the 
counts as the consideration, but the case fails in making 
that out. 

Grose, J. I think it clear upon both objections stated 
by my liord, that this action is not maintainable. 

Le Blanc, 
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Le Blanc, J. There is a variety of other objections 
which arise out of this record, but this goes to the sub¬ 
stance of the engagement, and the very cause of action. 
The question is, whether this was a promise to each in¬ 
dividual holder of a note, to the extent of 30,000/,, or 

only a promise to supply 30,000/. to the general fund of 
the bank. And it appears to me that it must be con¬ 
sidered in the latter point of view, and that the party 
never intended to make himself liable to each individual 
holder. The intention seems to have been this j suppose 
there were 100,000/. worth of notes in circulation, the 
party then comes forward with an undertaking to be ac¬ 
countable to the extent of 30,000/., that is, to secure 
to the holders, by supplying the funds of the bank to that 
amount, at least 6 s. in the pound, in addition to their 
former security. This seems to me the fair meaning of 
the undertaking, and this makes it unnecessary to go into 
the other objections. 

Batlf.y, J. I think it never could be the intention of 
the defendant in the original action to do more than 
contribute 30,000/. towards the supply of the funds 
of the bank, his neglecting to do which would either 
be the subject of an action by the whole body of 
note-holders, if that could be, or of a bill in equity 
to compel performance; if the defendant’s intention 
went farther, then if notes to the amount of 100,000/. 
were in circulation, he would become liable to as many 
actions; but such an intention is not fairly to be at¬ 
tributed to this engagement. It will be unnecessary to* 
go through the different objections made to the several 
special counts, b'’c iu:e I agree with the Court that 
this defendant did not engage to become liable to the 

VoL. XVI. C c individual 
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'Flic $0 G. 3. 
c. 49., which 
requires the 
churchwardens 
and overseers 
to submit their 
accounts to two 
justices at spe¬ 
cial sessions to 
be holden with¬ 
in the 14 days 
appointed by 
the 17 G.». 
c. 38. for de¬ 
livering in the 
said account to 
the succeeding 
overseers, is not 
a substitution in 
lieu of that 
provision in the 
17 G. a., but is 
cumulative, 
and if the over¬ 
seer refuse to 
deliver in such 
account to the 
succeeding 
overseers with¬ 
in tlic 14 days, 
he may be com¬ 
mitted by two 
iuslices for such 
refusal. 


individual holders of the notes, but only to supply so 
much to the funds of the bank. 

Judgment reversed. 


William Lester’s Case. 

^AMPBELL moved for a habeas corpus on the be¬ 
half of William Lester^ late overseer of tlie poor of 
the parish of Paddington^ who was detained in custody, 
under a warrant of commitment signed by two justices, 
for not delivering in his accounts to the succeeding 
overseers, within 14 days from the time of their ap¬ 
pointment. The warrant of commitment recited the 
appointment of lister as one of the overseers, and the 
subsequent appointment of two persons to succeed him 
in the office, and recited also the 17 Geo. 2. c. 38. where¬ 
by churchwardens and overseers are directed, within 
14 days from the appointment of their successors, to 
deliver in to their successors a just, true, and perfect 
account, &c. to be verified by oath, &c. and that it had 
been duly proved before them the justices, that Lester 
had refused to make and yield up to his successors such 
account as aforesaid, within the time therein-before metu 
tioned, and limited or appointed for that purpose; and then 
went on to direct that Lester should be talcen into cus¬ 
tody, and detained until he should make and yield up 
such account verified as aforesaid. 

It was contended that the 50 Geo. 3. c. 49. which di¬ 
rects the accounts to be submitted to two justices at a 
special sessions within the 14 days appointed by the 
former act, was substituted in place of tlie obligation to 
deliver them over to the succeeding overseers. By the 

50 Geo. 
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50 Geo 3. the overseers who refuse or neglect to submit 
the accounts to the justices, are made liable to be com¬ 
mitted ; if, therefore, they have 14 days allowed them 
for submitting their accounts to the justices, how can 
they be required within that time to deliver them over 
to the succeeding overseers ? The duty imposed by one 
act is inconsistent with and would interfere with the 
other. 


1812. 


Lester’s Case. 


Lord Ellenborough, C. J. The provision in the 
50 G. 3. seems rather to apply to the manner of examin¬ 
ing the accounts when yielded, leaving the accounts still, 
as before, to be delivered over to the succeeding over¬ 
seers; but they are also within the 14 days to be sub¬ 
mitted to the justices for examination. An ulterior 
means is afforded of investigating them before the 
justices; the act only means that they shall be exhibited 
to the justices; it is, therefore, for a different object. 
It is very expedient that the succeeding overseers should 
have the accounts delivered in to them immediately from 
the former overseers, which is the object of the 17 G. 2.; 
then the 50 G. 3. directs that the account so to be de¬ 
livered shall be submitted to the justices to be examined 
and approved by them; that, therefore, is manifestly 
cumulative. 

Le Blanc, J. The churchwardens and overseers are 
to deliver in to the succeeding overseers their accounts 
verified on oath before one or more justices, who are to 
sign and attest the same ; that is provided for by the 
17 G. 2. By the subsequent act the accounts are to be 
submitted to two or more justices at a special sessions; 
and power is given to them to examine and approve 

C c 2 such 
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1812. such accounts, and they are required to signify their 

approbation of them under their hands, and then to sign 
Lester’s Case. , .... 

and arrest as directed by the former act. This provision, 

therefore, is perfectly consistent with the provision in 

the former act. 

Per Curiamy Rule refused. 


Tuesdayy 
iVbr. a4th. 

The shiopi'r of 
beer, on y.liiell 
tin- duty has 
been paid, 
whiv.li is shii'ped 
for expoiration 
to the Wva 
/«<//>.., is entitled 
to t.ikf the oath 
appointed by 
38G.a. #.54. 
s, 4. in order to 
obtain a draw- 
-back upon such 
beer, without 
beinir subject to 
any d -ducti.m 
out of such 
dr.iwbaci-, in 
re pect of the 
qnautiiy of beer 
to he charged 
in the victual¬ 
ling-hill of the 
inastt 1-, for the 
consumption of 
the voyage, 
on which no 
drawi'-atk is 
allowevi and 
therefore the 
Court granted 
a mandanius to 
the collector of 
the excise to 
administet such 
oath. 


The King against Cookson. 


came on upon a rule for a mandamus to the 
defendant, collector of the excise for the port of 
Liverpool, to administer to David Paton the oath touch¬ 
ing the exportation of beer, mentioned in the stat, 
38 G. 3. c. 54. j, 4., and thereupon to allow or repay 
the excise duty on five barrels of strong beer exported 
in the ship Irlam, George Kenzar, master. This appli¬ 
cation was made on behalf of Gladstone and Paton, 
brew'crs, at Liverpool, the shippers of the beer, on 
which the duty had been before paid, and which-was 
shipped for exportation to Barbadoes. The objection 
made was that the whole quantity of beer shipped on 
board the Irlam was no more than adequate to the con¬ 
sumption of the crew during the voyage. There was 
some doubt upon the affidavits whether this beer had 
not been sold by the shippers to Kenzar, tne master of 
the Irlam; but as this was denied on the part of those 
who applied, and as the excise officers were desirous 
of having the opinion of the Court upon the general 
question, it was agreed to take the fact, as sworn to on 
the part of Gladstone and Paton, that they had shipped 
the beer for exportation and foreign consumption, on 

account 
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account of Bartotiy Irlam^ and Higginson merchants in I S 12. 
Liverpool. The general question raised was, whether the 
officers of excise were warranted in refusing the draw- a^oinst 
back of the duty, to any general shippers of beer on 
board a certain ship, until a sufficient quantity had been 
shipped by the master for the consumption of the 
voyage, on which no drawback was allowed, or until 
the master should have paid the duty on such quantity. 

This question had not before oecurred ,in the port of 
Liverpool; but it appeared from the affidavits of several 
of the excise officers in the port of London, that it had 
always been the invariable practice there upon making 
out debentures for the drawback on strong-beer ex¬ 
ported, to deduct from the total quantity of strong- 
beer shipped in any ship going from the port of London 
to the West Indies, to be exported as merchandise, a 
certain quantity of the said beer for the stores of the 
ship, to be spent on the voyage, unless a sufficient quan¬ 
tity, (which was estimated in proportion to the number 
of persons on board,) was shipped as stores ; and to make 
out the debenture for the drawback only upon the re¬ 
sidue, apportioning it amongst the different shippers. 

This practice appeared to have originated with a view 
to obviate fraud in the master shipping his beer, as mer¬ 
chandise for exportation and foreign consumption, in 
order to get the drawback, and afterwards using it as 
sea-stores. 

Abbott shewed cause, and in support of the practice 
above stated, referred to i G- 3. r. 7. s. 5., which al¬ 
lows a drawback on beer shipped for exportation; but 
to prevent fraud, the seventh section provides that the 
master of every vessel shall be charged in his victualling 

bill 
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1812. 


The King 

againti 

COOKSON. 


bill with so much beer as the number of men used 
to spend in the voyage} the excise whereof is to be re¬ 
covered according to the laws and rules already estab¬ 
lished.. Now the laws and rules already established, 
can only refer to the practice above stated, the existence 
of which has been traced to a period long before the 
date of this ct; these words therefore are confirmatory 
of the practice, and as it is a convenient one for pre¬ 
venting fraud, that the party may not obtain the draw¬ 
back as for beer to be exported, and then dispose of it 
to the master for the use of the ship’s company, the 
Court will be disposed to sanction it. This will be 
effected by construing the enactment, requiring the 
master to be charged in his victualling bill with so 
much beer, &c. to mean that so much beer shall at 
all events be placed to his account out of the whole 
quantity shipped. 


Scarletii in support of the rule, referred to the 
12 Car. 2. c. 24. (a)., which imposes a duty on beer, 
to be paid by the common brewer or seller; and to 
the I W. ts* M. c, 22., which allows a drawback on 
beer shipped for exportation, to be consumed beyond 
the seas; and contended that all fraud was obviated 
by the second section of that act, which charges the 
master with so much beer as the number of men 
used to spend, and by the 38 G?. 3. c. 54. Ir. 4., which 
imposes a form of oath on the exporter, that no part of 
the beer is exported for the ship’s use. 

Lord Ellenborough, C. J. This beer has been shipped 
for exportation, and therefore is within .the terms of 


(«) Sett. 15,16,17. 


the 
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the act. It is said, however, that the officers find a 
difficulty in charging the master with the duty j but 
they must recover from the master what they are 
entitled to recover, and cannot, in order to obviate 
this difficulty, take the beer of one person to pay the 
duty of another. Does not the right to the drawback 
attach on shipping the beer on board ? and if the master 
afterwards use it on board, that cannot divest the 
right of the shipper to the drawback. It would re¬ 
quire an express provision to make him liable for the 
duty. It appears to me that the practice applies 
solely to the beer shipped by the captain, but does not 
apply to a distinct quantity shipped by a general 
shipper. I cannot see why the officers should not 
charge the master, in the victualling-bill, with so much 
duty as he is likely to consume of the beer shipped by 
others. 

Bayley, J. The officers may prevent the master 
from clearing out unless he pays all the duties that 
he is bound to pay. The construction now put on the 
act is, that no person is entitled to the drawback on 
beer shipped for exportation, until the duty is paid by 
the master upon a quantity equal to the supposed con¬ 
sumption of the crew on board. 

Per Curiam^ Rule absolute. 
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"H'tdi etdayt 
£ivo. ijth. 


Stock in trade 
is rateable to 
the foor, iiot- 
tvithst.'-nding it 
has never been 
rated in the 
parish, unless 
there be fome 
circumstances 
to take it out of 
tlie general 
rule; but on 
appeal against 
a I ate t'O the 
ground that A. 
is not rated for 
his stock in 
tratic, the ses¬ 
sions ought to 
amend the rate, 
and not quash 
it. 


The King against The Inhabitants of Am- 

BLESIDE. 

J^OWLAND STUART appealed to the sessions against 
a rate for the relief of the poor of the township of 
Ambleside, in the county of Westmorland. The notice of 
appeal given by the appellant was addressed to the 
churchwardens and overseers of the said township, and 
to William Wilcock and others, upon all of whom it 
was also served, and contained the following objection 
to the rate, viz. ** Because the said William Wilcock 
and the other persons therein named were not then 
assessed or rated for or in respect of his and their 
stocks in trade.” Ambleside is a township having its 
own overseers and maintaining its own poor. In May 
1812 a rate was made for the relief of the poor there, 
intitlcd “ An assessment or rate for tlic necessary relief of 
the poor belonging to the township of Ambleside^ made 
and assessed the 14th day of May 1812, being the first 
rate at sixpence in the pound, according to a late valua¬ 
tion for the present year;” and was duly allowed and 
published. This rate was made upon the different per¬ 
sons named therein, amongst whom was the appellant, 
in respect of their real property only, and no stock in 
trade or other personal property was included in the rate. 
Upon the trial of the appeal it was admitted tlfat William 
Wilcochy in the notice of appeal mentioned, had stock, in 
trade, which was visible personal property within the 
said township producing profit, and that no assessment 
was made upon him in the said rate in respect thereof; 
but no stock in trade or other personal property had ever 
been rated within the township. The sessions thereupon 

quashed 
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quashed the rate, and stated the above facts in a case for 
the opinion of the Court, upon the question whether 
the rate was properly quashed, because William Wil- 
cock was not rated therein in respect of such stock in 
trade. 

Upon this case being called on, after P. Courteney in 
support of the order of sessions, had stated that the ques¬ 
tion intended to be submitted, was, whether if stock in 
trade produce a profit, the usage can vary its rateability. 

Lord Ellenborough, C. J. said. Is there not another 
question, whether the rate ought not to have been 
amended, instead of being quashed ? As to the rate- 
ability of stock in trade, that has been settled in Rex v. 
Darlington («), if it be ascertained to be profitable. It 
is then an objection applicable to one person, and the 
justices should have amended the rate, and not quashed 
it. The 41 G. 3. c. 23. was passed for the very purpose 
of enabling them so to do, in order to prevent the incon¬ 
venience of the parish being without funds for the 
maintenance of its poor in the mean time. We say, 
therefore, that this rate was not properly quashed, but 
ought to have been amended. If there are any circum¬ 
stances to take it out of the general rule, as stated in 
Rex V Darlingtonf they should be stated; if there are 
none such, the property is rateable. Rex v. White (b) is 
also to the same effect. 

Per Curiam^. Order of Sessions quashed. 

Fell was against the order of sessions. 

(a) 6 T. R. 468. (£) 4 r. R. 774. 


Wm. 
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Tburtdayt Wm. Parker and Another, Assiffiiees of Samuel 

Nov. a6th. ^ 

Parker, a Bankrupt, against Smith and Others. 


In an action by TI was 311 action of assumpsit brought by the as- 


the assignees of 
a bankrupt 
underwriter, 
against defend¬ 
ants, insurance 
brokers, for the 
balance of an 
adjusted ac¬ 
count between 
the bankrupt 
and defendants, 
and also for 
premiums of 
insurance on 
policies under¬ 
written by the 


X 


signees of the bankrupt, in which the first and second 
counts of the declaration were for money due for premi¬ 
ums of insurance, upon divers policies of insurance, on 
ships and goods, subscribed by S. Parker before he became 
a bankrupt, for the defendants; the third count was for 
money had and received by the defendants to the use of 
S. Parker before his bankruptcy; the fourth, for money 
had and received by the defendants, to the use of the 
plaintiffs as assignees; the fifth, on an account stated by 
thrm M^brlkm, defendants with the bankrupt before his bankruptcy; 

before the bank, tjjg sixth, on an account stated by the defendants 

niptcy, the , ^ ^ ^ ^ * 

brokers are not with the plaintiffs as assignees since the bankruptcy. The 

duct for returns defendants pleaded the general issue; and at the trial be- 

on pdSesTit" j* Guildhall, a verdict was found for the 

premiums of plaintiffs for 31o/. loj. It/., subject to the-opinion of the 

which policies, , - 

formed a part of Court on the following case: 

«u5 but*^ The bankrupt was an underwriter, and the defendants 
where the insurance brokers at Lloydls Coffee-house, Previous 

events entitling * 

them to such to the bankruptcy of S. Parker, which took place on the 
not known till 27th of 1810, namely, in the years iSoJ, 1809, 

justment; ntr i8io, he subscribcd various policies of insurance 

can they deduct which the defendants effected with him as brokers. In 

for returns of 
premium on 

some of the policies for the premiums of which the action is brought, the events entitling them 
to which returns happened before the bankruptcy, but the returns were not adjusted; nor can 
they deduct for returns on other policies for the premiums of which the action is brought, the 
events entitling them to which returns happened since the bankruptcy but before the com¬ 
mencement of the action; the brokers not having a commission del credere, cor being per¬ 
sonally interested in any of the insurances. 


the 



IN THE Fifty-thiAd Yeae OP GEORGE III. 

the early part of 1810 an account was settled and adjusted 
between the parties up to the 31 st of December 1809; and 
on the balance of such account there was due to the bank¬ 
rupt 798/. IIX. 6d.\ which balance consisted on the one 
side of the sum of 718/. 4s. 8^/., being the bala nee of the 
account of the preceding 1808, as settled and adjusted 
between them, and of premiums of insurance upon poli¬ 
cies of insurance underwritten by him for them as brokers 
in the said year 1809, and on the other side, of money 
paid by the defendants to the bankrupt on account, and 
of other money claimed by and allowed to them in respect 
of deductions and allowances for returns of premiums, 
of convoys, and short interest, and otherwise, and also for 
losses which had been adjusted by the bankrupt. This 
balance of 798/. i ix. 6d, was reduced by payments in 
March and July following to 98/. i ix. 6d. ; and in the 
year 1810, previous to his bankruptcy, the bankrupt sub¬ 
scribed for the defendants, as brokers, policies of insur¬ 
ance, the premiums on which (after making the usual 
deduction and allowance to the defendants as brokers 
after the rate of 5/. for every 105/.) amounted to 1178/., 
for which two last-mentioned sums this action was 
brought amounting together to 1276/. iix, 6d. From 
this sum however the plaintiffs deduct, for returns for 
convoy, and short interest, allowed and settled by the 
bankrupt with the defendants before his bankruptcy, 
91/. IX. ^d.\ leaving their actual demand in this action 
I ox. 4^. The defendants have paid into Court 
866/. ox. 3^/.; and claim to deduct or retain the further 
sum of 319/. I ox. id. for returns of premium for convoy 
and short interest, under the three following heads : first, 
the sum of 41/. i2x. 4^., being returns upon three poli¬ 
cies of insurance, the premiums of which form part of 
the account of 1809 adjusted and settled up to the 31st 

of 
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of December in that year, and in part liquidated as afore¬ 
said ; but the events entitling ro these returns nvere not 
known to have happened until after that settlement. Se- 
contiiy, the sum of 232/. i'js ^d. for returns upon some 
of the policies undertvritten by the bankrupt in ;8 :o, the 
events entitling to which returns happened before his bank- 
ruptcyj but the returns were never adjuJed or settled by hint. 
And, thirdly, the sum oi 45/. for returns in other of the 
policies underwritten by the bankrupt in 1810; the eviits 
entitling o '.hesc returns haviii./ happen.ed since the bank- 
rupti j \ "A before the r^mmeucewent oj this action. 'Fhe 
defeu'lants have no dtl credire commissi* n, nor were 
they personally inttres?ecl in any of the insurances The 
qntsuon was, whether the defendants were entitled to 
deduct all or any of the said three sums, so claimed by 
them to be deducted from the plaintiffs’ demand as 
aforesaid. If they were entitled to deduct all the three 
sums, then a nonsuit was to be entered ; if any of the 
three sums, then the verdict was to be reduced accord¬ 
ingly . arid if they were not entitled to deduct any of the 
three sums, then the verdict was to stand. 

This case was argued in Michaelmas term i8it, by 
Parnther for the plaintiffs, and Abbott for the defendants. 
On the part of the plaintiffs, the case of Shee v. Clark¬ 
son {a) was distinguished from this, inasmuch as that was 
an action between the underwriter and broicr, who 
was the common agent both of the underwriter and 
the assured, whereas here a bankruptcy had intervened, 
and determined the agency, and the assignees of the under¬ 
writer were the plaintiffs 9 and therefore it was said to be 
precisely similar to Minett and Another^ Assignees ofBarchardy 


(a) \% EasU 507. 


V. For- 
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V. Forrester^ C. B. Easter^ 51 G. 3which the Court of 
C. B. (icclded upon that distinction. On the other hand it 
was contended, that the brokers were debtors to the as¬ 
signees in so much only as they were bound in equity and 
good conscience to pay to the bankrupt; which was the 
amount of the premiums minus the returns which the 
bankrupt according to events had undertaken to pay; and 
which by the settlements between (hem before the bank¬ 
ruptcy, it appeared that the biJikrupt had authorized the 
defendants, as agents for the assured, to deduct. 


1812 . 

Pakkcr 

Smitb. 


The case stood over for consideration, and on this 
day 

Lord Ellen BORO UGH, C. J. delivered the judgment 
of the Court. 

It appears by the case, that the bankrupt, Samuel 
Parker^ as an underwriter, and the defendants as brokers, 
had been in a course of dealing together in the years 1808, 
1809, and up to the period of Samuel Parker's bankruptcy, 
on the 27th of August 1810. That in the course of 
those dealings, at the time of adjusting their last balance, 
which was up to 3 ist December 1809, Samuel Parker^ 
the underwriter, allowed tl;e brokers to deduct from the 
money otherwise payable to him lor premiums, w'hat was 
due to the assured on various policies cffecied and held 
by them as brokers, for returns of premium for convoys 
and short interest^ and otherwise^ as the case states it; in 
effect, to deduct, as we muat understand it, all that 
was claimable from the underwriter on account of the 
assured As there was in this case no del credere com¬ 
mission paid to the brokers, the dealings wiib them must 
be considered as dealings with them merely in the cha¬ 
racter of agents for the assured, and not as dealings 
7 virtually 
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Smith. 


virtually had with the assured themselves; on which 
special ground, in respect of the commission del credere 
in that case, Grove v. Dubois, i Term Rep. 112 , was de¬ 
termined. In their character of agents, the defendants* 
authority as to acts done, that is to say, payments in 
fact made, and transactions actually executed and con¬ 
summated, cannot be questioned. The underwriter and 
his assignees' are precluded by the adjustments which 
took place from contending that the brokers were not 
then well entitled to deduct and retain what on the 
behalf of the assured they in fact then deducted and 
retained in account with the underwriter for losses, short 
interest, and returns of premium : but still more deduc¬ 
tions were made, and acts done, under a determinable 
authority, as to all subsequent concerns; and inasmuch 
as a bankruptcy on the part of the underwriter has in 
fact taken place, the question is whether that authority 
to settle on his behalf^ to apply his premiums in hand 
to the satisfaction of diemands justly claimable against him 
by the assured, and which Up to that time subsisted, is 
not in point of law cotintermanded ? And inasmuch as 
the bankrupt was not competent after his bankruptcy to 
pay or apply this fund himself in satisfaction of these 
claims of the assured, it follows as a consequence that 
he could not authorize his broker so to do; otherwise 
the derivative and implied authority Would b^ stronger 
and more extensive than the original and principal autho¬ 
rity of the party himself; which cannot be. The con¬ 
sequence is that the authority of the agent, the brokers, 
was virtually countermanded and extinct by that act of 
bankruptcy, by which the bankrupt*s own original 
power over the subject-matter ceased and became trans¬ 
ferred to others. In conformity, therefore, with what 

was 
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was decided by the Court of Common Pleas in Minett 
and Another, Assignees of Barchard, v. Forrester, which 
proceeded expressly on this ground, that the authority 
given by the bankrupt ceased by his bankruptcy, we are 
of opinion that the plaintiffs are entitled to recover all 
the three sums demanded by this action j the same not 
being retained by virtue of any antecedent adjustment 
by the bankrupt, nor of any authority from him, express 
or implied, extending to payments or adjustments to be 
made subsequent to his bankruptcy. How far these 
sums could have been recovered from the brokers, if the 
bankruptcy had not happened, it is unnecessary for us to 
consider or to decide upon the present occasion. 

Judgment for the Plaintiffs. 
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Farquharson against Fouchecour. 

U PON a rule nisi for setting aside a writ of procedendo Plaintiff in an 

° , inferior court, 

for irregularity with costs, it appeared that the from which a 

1 • -T« • • .-1- -RA- cause is removed 

cause was commenced in 1 rtmty vacation m the Mayors i,y habeas cor- 
Court, removed by habeas corpus, and a rule for better hetterVau' 
bail given on the ad of November, which expired on the given, is not 

° . . » entitled to a 

6th; on which day the defendant, being in custody of procedendo, 

the sheriff of Middlesex in execution in another action, the defendant 

his attorney issued a habeas corpus, directed to the su^hTender^ 

sheriff, &c. and procured a return to it on the same day, 

intending to have rendered the defendant; but it being after the day on 

lodged with the officer in whose custody the defendant for*better hzii 

was at a quarter past nine at night, too late to render him, '*pires. 

the officer took him to Newgate in execution in the other 

action, and kept him there till the pth, on which day 

3 
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1812 . the defendant was rendered in this cause and committed 

to the custody of the marshal. On the nth notice of 

Farquharsont : » 1 • . 1. 

against render was given to the plaintiirs attorney, notwith- 

Fouchecour. plaintiff, on the 12th, issued a proce¬ 

dendo, which was allowed on the 1 3 th. 

Jervis, who shewed cause against the rule, after re¬ 
ferring to Wiggins V. Stephens (a), contended that the 
procedendo was well issued, inasmuch as the render was 
too late; there being no case in which the Court had 
extended the indulgence of rendering beyond the rising 
of the Court on that day when the bail are bound to 
render. 

Marryatty contra, contended that it was sufficient that 
the render was completed on the 9th, before the proce¬ 
dendo issued; and compared it to the case of a render 
made without justifying, after the regular time of justifi¬ 
cation is passed, which had been held to entitle the bail 
to the sheriff to stay proceedings against them on the 
bail-bond [b). He admitted that if the procedendo had 
issued on the 7th the render would not have been good. 

Lord Ellenborough, C. J. The procedendo was 
too late. After the 6th the plaintiff might have sued it 
out immediately, but he waits until the 12th, and in the 
interval the bail have surrendered the principal. There¬ 
fore the plaintiff is too late. ^ 

Le Blanc, J. inquired whether there was any case 
where it had been held that a party might not render at 
any time before the procedendo issued. 

Per Curiam^ Rule absolute. 

(a)* 5 Earf, 533. ( 4 ) 5 r. R, 401. J34. ^ T. R. 529. 4 JV. R. 85. 

WlNSTANLET 



JN TtiF . FlFTY-TlilRD YkAR OF GEORGF III. 


589 


WiNSTANLEY agattisi Gaitskell and Newcome. 

CAPIAS a<l satisfaciendum issued against the de¬ 
fendants, returnable the last day of last Trinity term, 
on which day, both the defendants being in custody of 
the sheriffs of Nottingham under process of the borough- 
court, the bail, in order to render them in their dis¬ 
charge, sued out a habeas corpus, under which Gnitskell 
was brought up; but Newcome^ in consequence of an 
accident which had caused a dislocation of his ancle and 
compound fracture of his leg, was incapable of being 
removed without danger of his life; and the sheriffs 
made a special return of these circumstances, by reason 
of which they could not have his body at the time and 
place commanded in the writ. Whereupon Gaitskell 
only was rendered, and an cxonerctur as to him was en¬ 
tered on the bail-piece. On the first day of this term 
a rule nisi was obtained, that the bail might have time 
to render Newcome^ until the fourth day of next term, 
he being still incapable of being removed. 

Richardson, who shewed cause, relied on IFynn v. 
Petty (a), where the Court refused, in relief of the bail, to 
depart from the strict rule which bound the hail either to 
render the principal or pay the money, and did not ad¬ 
mit of any excuse; yet in that case, if the rule could 
have been dispensed with, there was the same reason, as 
in this, arising from the act of God, for dispensing with 
it. The circumstance of this dcfcmlant being in other 
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Ttinrsc/jy, 
Ntv. 36th. 


'I'he C(n)rt will 
allow tinie to 
the bail to sur¬ 
render their 
principal, 
where, the 
principal being 
in custody un¬ 
der process of 
another Court, 
it appears on 
the return made 
to a habeas cor¬ 
pus issued by 
the bail in order 
to render him, 
that lie cannot 
be removed out 
ofsiicii custody 
without danger 
to his life, and 
that such ini- 
jiossibility still 
continues’. 


VoL. XVI. 


(fl) 4 East, 103. 

Dd 


custody 
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custody at the return of the writ, did not create any 
impossibility of rendering him, if his health had per¬ 
mitted; so that that circumstance carries the case no 
farther than Wym v. Petty. 

Reader^ contra, denied that the rule was so strict 
against the bail as to oblige them at all events either to 
render or pay the money ; and he cited Merrick v. 
Voucher (a). Wood v. Mitchell (i), Postell v. Williams (f), 
as shewing that the rule admitted of several exceptions; 
and referred also to Cock v. Bell (d) for the distinction 
upon which the Court there acted in refusing further 
time to render, viz. that it did not appear that the prin¬ 
cipal could not be removed without danger to his own 
life or to others. Here that does appear, and there¬ 
fore would be sullicient excuse even if the bail had it in 
their power to bring up the principal *, but they have 
no such power in this case, he being in custody under 
legal process, and they have done every thing they could 
in order to remove him. 

Lord Ellenborough, C. J. The rule in Wynn v. 
Pettyf though a very strict one, proceeded on reasons 
of sound policy. That was a case where it certainly 
was stated that it would endanger the life of the 
principal to remove liim, and yet time to render him 
was refused; but the case goes no further^than to shew 
that where the inconvenience arises from the act of God, 
it ought rather to be borne by the bail than by the 
plaintiff; and that the Court, in order to obviate false 


(a) 6 T. JO, 

(0 7 T. R. 517 . 


■ (h) Ibid. ny. 

(<0 13 EatU 3SS‘ 
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and delusive pretences, will not interfere in such case. 
But the Court have never said that it is the same thing 
where the excuse arises out of a legal impossibility. 
Such was the case of Wood v. Mitchell, where the de¬ 
fendant was under sentence of transportation ; and there 
the Court permitted an exoneretur to be entered on the 
bail-piece. That, however, is not prayed in this case, 
but only an enlargement of the time. But as long as the 
principal is without the reach of his manucaptors, so 
that they cannot take him, and is in the hands of other 
persons under custody of the law, and a return by them 
is made, such as the Court will allow, the Court cannot 
but contemplate such a case as an exception to the rule 
propounded in Wynn v. Petty. This case, therefore, is 
to be distinguished as a case of legal impossibility as 
contradistinguished from moral impossibility. Here the 
defendant is in the custody of the law, and not of the 
party who is to bring him up, and the law will not allow 
him to be taken out of that custody at the peril of his 
life. 

Per Curiam, Rule absolute. 


J <?/(?. 


WlNSr ANLEY 
against 
Gaitskeli.. 


Hoare and Others against Cazenove and 

Another. 


Friday, 
Nov. ajth. 


I N an action by the indorsees of the bill of exchange The arceptors 
• hereinafter set forth against the acceptors, the de- ofexSite,'’''* 
claration contained the usual averments, (the ist count who, after pre- 

" ' sentment to the 

averring that the bill was presented for payment to the drawees for ae- 

^ ceptance, and 

refusal by them 

to accept, and protcat for non-acceptance, accept the same for the honour of the first 
indorsers, arc not liable on such acceptance, unless there has been a presentment of the bill 
to the drawees for payment, and a protest for non-payment. 

Ddz 


drawees 
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drawees and refused, the 2d count omitting that aver¬ 
ment,) and charged that the bill having been refused 
acceptance by the drawees, and being thereupon duly 
protested for non-acceptance, the defendants, having 
notice thereof, accepted the bill for the honour of the 
first indorsers. The defendants pleaded the general 
issue ; and at the trial before Lord Ellenhorought C. J. at 
Guildhctlly afterterm i8ii, a verdict was found 
for the plaintiffs for 816/. subject to the opinion of the 
Court on the following case ; 

The bill of exchange stated in the declaration was 
drawn by 5 . Hanbury at Hamhurgh, on the 23d of July 
1810, upon Penn and Hanbury of Londouy in favour of 
Sluevremont Balleydter and Co., for 800/. sterling, at 
130 days after date. It was specially indorsed by s^evre- 
mtnt Balleydter and Co. to Perier Freres: by them to 
F. Farmbachery all of whom reside abroad; by F. Farm^ 
bacher to Gr^uhle Freres and Co., who reside here j 
and by the latter to the plaintiffs, who are bankers in 
London. The first of the set of bills was transmitted. 


-with the first special indorsement only, to the defendants 
to procure acceptance: and they accordingly presented 
it for acceptance to Penn and Hanburyy who refused; 
whereupon the defendants caused a protest to be duly 
made for non-acceptance. The second of the set of 


bills was afterwards transmitted, indorsed as to pass 
the property to Gr^uhle Freres and Co., with ^ re¬ 


ference upon the face of the bill to the defendants in case 


of need. Greffuhle Freres and Co. applied to the de¬ 


fendants for the first bill, and to know if it had been 


accepted: upon which the defendants delivered the first 
bill to them with the following acceptance by them¬ 
selves i « accepted under protest for the honour of the 

first 



99$ 

1812. 

Hoaek 

against 

CAZEKOVf. 


Lord Ellenborough, C. J, on this day delivered the 
judgment. 

This was an action founded upon a set of bills of 
exchange for 800/., accepted by the defendants for the 
honour of the first indorsers. The set was drawn by 
Samuel Hanbury^ at Hamburgh^ 23d July 1810, upon 
Penn and Hattbury of Londout and was payable to 
vremont Balleydier and Co., at 130 days after date. The 
first of the set was transmitted to the defendants, that 
they might procure acceptance, but Penn and Hanbury 
refused to accept, and the defendants caused it to be 
protested for non-acceptance. The second of the set 
was indorsed to Gr^uhle Freres and Co. y they ap¬ 
plied to the defendants for the first, and the defen¬ 
dants delivered to them the first, accepted by themselves, 
for the honour of the first indorsers, that is to say, 
Quevremont Balleydier and Co. The bill became due 
the 3d of December 1810, but was not presented to Penn 
and Hanburyt the drawees, for payment, nor protested 
for non-payment. In the first count it was stated, con¬ 
trary to the fact, that it was presented to the drawees 

for 
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first indorsers. The bill became due on the 3d of 
December 1810, but was not presented to the drawees^ 
Penn and Hanbury, for payment} mr was it proved 
to have been protested for non-payment. The defendants 
refused to pay the bill, in consequence of orders from 
the first indorsers.' If the plaintiffs were entitled to re¬ 
cover, the verdict was to stand; if not, a nonsuit was 
to be entered. This case was argued in Michaelmas term 
1811, by Scarlett for the plaintiffs, and Taddy for the 
defendants 5 and the Court reserved it for further con¬ 
sideration. 
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for payment, and refused: in the second count this 
averment was wholly omitted. The defendants (in con¬ 
sequence of orders from the first indorsers,) refused to 
pay it. The question therefore is, whether a present¬ 
ment to Peun and Hanbury, the drawees, for payment,* 
and a protest for non-payment by them, is, or is not 
essential as a previous requisite to the maintaining an 
action against these defendants, the acceptors for the 
honour of the first indorsers; and this depends upon 
the nature and obligation of an acceptance for the 
honour of the drawer or indorser. If an acceptance iu 
these terms be an engagement by the person giving it 
that he will pay the bill when it becomes due, and en¬ 
titles the holder to look to him in the first instance, 
without a previous resort to any other person, the 
plaintiffs are in that case entitled to recover upon tlieir 
second count: but if such an acceptance be in its nature 
qualified, and amount to a collateral engagement only, 
i. e. an undertaking to pay if the original drawee, 
upon a presentment to him for payment, should persist 
in dishonouring this bill, and such dishonour by him 
should be notified, by protest, to the person who has ac¬ 
cepted for the honour of the indorser, then the necessary 
steps have not been taken upon tlus bill, and the plain¬ 
tiffs cannot recover. And such, after much considera¬ 
tion, we are of opinion is the case. It is Remarkable 
that no directly adjudged case upon the question is to 
be found; although the custom of merchants relative 
to this subject, is stated in the case of Brunetti v. Lewin^ 
in K. B, (affirmed in error in the Exchequer Chamber, 
in favour of the original plaintiff, Brunetti,) as reported in 
1 Lutw, 896. And Lutw. in his report (a), says that he 

(a) 899. s. 

8 


could 
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could not discover thii any exception was taken to the va¬ 
lidity of the custom, which he states as shortly this, that 
« if any merchant, &c. (for the honour of him to whom 
« a foreign bill of exchange was first payable, and who 
** had first indorsed the bill to another,) shall pay the 
** said bill to the last indorsee of it, ii/’ bill being before 
“ then protested for tion-paymenty then the merchant to 
“ whom the bill was first payable, and who first in- 
** dorsed the bill, shall have an action against the mer- 
** chant who first took upon himself, by writing, to pay 
** the bill, &c. for the honour of the drawer, the bill 
** having been first protested likewise for non-acceptancey for 
« the value of the bill and all charges,” &c. Thus two 
protests, i. e. for non-payment as well as non-accep- 
tance, were in this case held necessary by the custom of 
merchants. The immediate point argued in error ap¬ 
pears to have been whether it was sufficiently shewn, 
agreeably to the custom alleged, that payment was in 
that case in fact made to the last indorsee, so ns to 
found the claim of the first indorser, to payment to be 
made by the acceptor for honour, within the terms of 
the custom; but it certainly was also open to the plain¬ 
tiff in error, to have insisted upon the invalidity of any 
part of the custom alleged; of which custom the pro¬ 
test for non-payment previously to the payment to the 
indorsee, and the subsequent claim upon the acceptor 
for honour, was a material part. In that case the under¬ 
taking for the honour of the drawer was not in the 
form of an acceptance upon the bill, but of “ a note in 
“ writing for the honour of the dravver to pay the bill 
«* upon return;” but this, “ according to Pothier on Bills 
(f ExchangSy partie i. cap. 4. Des Avalsf is a mode 
substituted by « recent usage in the place of a signature 

by 
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against 
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by the person giving the caution on the bill itself 
and though the mode be different, the effect is for 
all substantial purposes the same. Malyne^ p. 273.> in 
his 5th observation, says, if this man, (speaking of the 
acceptor for the honour of the bill, whom he had jus£ 
mentioned in his foregoing observation,) if this man at 
the time doth pay the said bill, because the party upon 
whom it was directed doth not, yet he is to make, first, 
before he doth pay the same, a protest, with a declara¬ 
tion that he hath paid the same for the honour of the 
bill of exchange, whereby to receive the money again 
of him that hath made the bill of exchange. But it 
may be said that according to this position in Malyne^ 
though a protest may be necessary to be made against 
the drawee by the acceptor for honour, to entitle him 
to recover against the party for whose honour he 
has accepted, yet that such protest for non-payment is 
not equally necessary to be made against the drawee, 
to enable any other holder to recover against the ac¬ 
ceptor for honour himself. But the next observation, 
the sixth in the same page of Malyne^ lays down the 
obligation more generally, and as attaching upon every 
holder of a bill, whether accepted or not accepted, in 


whose hands it remains unpaid, up to the time of the 
appointed payment, i. e. the duty of making a protest 
for the non-payment of it. His words are^ these; “ If 
a bill of exchange be accepted, and nevertheless not 
paid, and that it be not accepted as aforesaid, and re- 
maineth unpaid, then must you cause the notary to 
make a second protest, (assuming that the bill had been 
already protested for non-acceptance,) for the non-pay¬ 
ment of it.” In the same work of Pothier^ to which I 


have already referred, part i. c, 5. s. 131., second 

branch 
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branch of the section: When after a protest mad^ 

for wane of acceptance on the part of him upon whom 
the bill is drawn, a third person has intervened, and 
has accepted the bill for the honour of the drawer, 
or some indorser, all agree that at the capiration of the 
time of grace, the protest ought to be made not only to 
him upon whom the bill is drawn, and who has refused 
to accept it, but to the third person, who has accepted 
it for honour. A bad reason has been assigned to me 
for the difference, which is, that he, who has accepted 
for honour, has made himself the debtor of the bill, 
whereas the person who has been indicated as him 
from whom the payment of it is to be received, is not 
the debtor of it. This reason is a bad one, for when I 


make a protest to any one of my bill of exchange, it is 
only in his single quality of person indicated to pay me, 
and not in the quality of debtor of the bill that I make 
this protest. He upon whom the bill is drawn, when 
he has not accepted it, is not debtor of the bill of ex¬ 
change in regard to me; it is only in the single quality 
which he has, of being the person indicated to pay it, 
that my protest to him is made.” I am aware that 
Beawes in his Lex MercatonUf p. 421. s. 43. says, “ He 
« that accepts a bill upon protest, puts himself abso- 
lately in the stead of the first acceptant, and is obliged 
“ to make the payment without any exception, and the 
possessor, (i. e. the holder,) hath the same right and 
«. law against such an acceptor as he would have had 
“ against the first intended one, if he had accepted.” 
The literal sense of these words certainly seems to place 
this writer at variance with the authorities above cited; 
and if that were necessarily the case, one would not be dis¬ 
posed very readily to surrender the custom of merchants. 


J8IS. 

CASVMdvft* 


as 
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as alleged on record, and not questioned in error in the 
case of Brunettl v. Lenvin, as it is reported in Lutw., 
and the positions which are to be found in Malyne and 
Pothier, (the latter, a most learned and eminent writer 
upon every subject connected with the law of contracts, 
and intimately acquainted with the law-merchant in 
particular j) to the authority of Mr. Beawes, However, 
the very positions of Beawes himself are not necessarily 
contradictory to those above-mentioned, nor does he 
advert to any question whether a protest be required or 
not in such a case. In saying that an acceptor for 
honour « put himself absolutely in the stead of the 
first acceptant, and is obliged to make the payment 
without any exception,” &c., he may fairly be under¬ 
stood as representing only the extent of his liability to 
be equal to that of an original acceptor, when charged 
upon his acceptance, and not as excluding the necessity 
of any previous steps, which the custom of merchants 
may be supposed to require, in order to his being duly 
so charged. The use and convenience, and indeed the 
necessity of a protest upon foreign bills of exchange, in 
order to prove in many cases the regularity of the pro¬ 
ceedings thereupon, is too obvious, to warrant us in dis¬ 
pensing with such an instrument in any case where the 
custom of merchants, as reported in the authorities of 
law, appears to have required it. And |ndeed the 
reason of the thing, as well as the strict law of die 
case, seems to render a second resort to the drawee 
proper, when the unaccepted bill still remains with the 
holder; for effects often reach the drawee, who has 
refused acceptance in the first instance, out of which 
the bill may and would be satisfied, if presented to him 
again when the period of payment had arrived. And 

the 



**^.”***t. 

from such second demand, or at any ram » the h^ 
of that evidence which the prottal affstda, that *e de¬ 
mand has been made duty without efect, as {r at tn* 
evidence may be available to him for purposes of ulte- 
rior resort. Upon the whole> thetefoTtj wc Mt o€ 
opinion that the postea must be delhrered to the de¬ 
fendants. 


m 


life 


CAtCP««tv 


Doe, on the Demise of Gigg and Others, 

against Bradley. 

1 N ejectment for lands at Awninster, in the county of 
Devottf which was brought on the joint and several 
demises of Robert Gigg, John Goss, and Dorothy, his 
wife, Henry Gigg, William Wakely, and Susannah, his 
wife, James Gigg, Nathaniel Stoker, and Ann, his wife, 
Charles Swetland Gigg, and Sarah Gi^, (the demises 
being laid on the ist of July 1808,) a verdict was taken 
for the plaintiff at the trial, before Chambre, J., at Eneter, 
subject to the opinion of the Court on the following case: 
Charels Swetland being possessed of a tenement in Ax- 
minster, called Serts, (the premises in question,) for the 
remainder of a term of 4900 years, bad at the time of 
making his will, and of his death, two daughters, Su¬ 
sannah Staple and Sarah Knight, and two grand-daughters, 
the issue of Sarah Knight: viz., Joan, the wife of John 
Gigg, and the mother of the lessors of the plaintiff, and 
Sarah, afterwards rhe wife of Henry Bradley, the de¬ 
fendant. C. Swetland, by his will, duly executed, 
dated i6th April 1757, gave to his two daughters, 
Susannah Staple, and Sarah Knight, the sud tenement 

called 
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Devise of a. te¬ 
nement of 
irhich testator 
Was possessed 
for the re- 
■tiainder of a 
term of years, 
to his daughter 
3. JC.’s children 
to be equally 
divided be> 
tween them, 
share and shire 
alike, aiui to 
the survivor of 
(tern and tbnr 
ebiUren: Held 
that the chil¬ 
dren of S. K. 
took an abso¬ 
lute interest in 
th» premises, 
share and share 
alike, subject to 
a survivorship 
between them 
for life. 
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called Serfs, share and share alike, during their natural 
lives, and to their own separate uses; neither of their 
husbands to have any thing to do with it; with survivor¬ 
ship for life, in case his daughter, Susannah Staple, died 
in the life-time of his daughter Sarah Knight, to Sarah 
Knight, and after the decease of his two daughters he 
gave the said estate of Serfs to his daughter Sarah Knight*/ 
children, to he equally divided between them, share and share 
alike, and to the survivor of them and their children; and 
he made his said two daughters executrixes of his will. 
The testator died in March 1760 ; his two daughters 
and grand-daughters survived him; and his two daugh¬ 
ters, the executrixes, duly proved the will. By inden¬ 
ture dated fune nth, 1771, duly executed between the 
said 'John Gigg and Joan, his wife, of the first part, and 
Sarah Knight, the younger sister of the said John Gigg, 
of the second part, and William Newberry, yeoman, of 
the third part, reciting Charles Swctland*s will, and 
that by virtue thereof the said Gigg and his wife, or he in 
right of his wife, and the said Sarah Knight the younger, 
■would on the death of Sarah their mother become en¬ 
titled to one moiety of the said premises, and on the 
deaths of Susannah Staple and Sarah Knight the mother, 
to the whole thereof, during the remainder of the said 
term, but it being doubted whether as joint-tenants or 
tenants in common, it was agreed to assign the whole 
of the said premises to the said W. Newberry, during 
the remainder of the said term, upon the trusts after 
mentioned: and thereupon in consideration of 5/. the 
said Gigg and his wife, and Sarah Knight the younger, 
and each of them, granted and assigned all the said pre¬ 
mises to the said Newberry, to hold to him and his exe¬ 
cutors from and after the deaths of Susannah Staple, 

3 and 
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and Sarah Knight the elder, and as they should severally 
die, during the residue of the said term; as to one 
undivided moiety in trust for the said Sarah Knight the 
younger, her executors, &c. during the residue of the 
siid term ; and as to the other moiety, upon certain 
trusts mentioned therein, being for the benefit of the 
said Gtggy his wife, and their children. Susannah Staple 
died very shortly after the execution of this deed. Sarah 
Knight^ the younger, being about to marry Henry Bradley^ 
the defendant, by a deed made before such marriage, 
dated 15th October 1771, conveyed to trustees her un¬ 
divided moiety of the said tenement, to hold to the 
trustees for the residue of the said term, in trust for 
Sarah Knight^ the younger, till after the marriage, and 
after the marriage took effect, in trust for Henry Bradley 
for life, with divers remainders over. The marriage 
took effect: Sarah Knight^ the elder, died in the latter 
end of I77ii Sarah Bradley died in 1773, leaving one 
child, Sarahf now the wife of William Smiths John 
Giggj the husband • of Joan, died some time about the 
year 1801; Joan Gigg afterwards died, leaving nine 
children, eight of whom are the lessors of the plaintiff, 
the ninth, named John, having died; Robert Gigg, John 
Giggi (since dead,) and Susannah Wahely, were born in 
the life-time of the testator, C. Swetlands the other six 
lessors of the plaintiff, and the daughter of Sarah 
Bradley, were born after his death. From the death 
of. Sarah Knight the elder, who survived Susannah 
Staple, to the death of Joan Gigg, a moiety of the 
rents of the premises were received by Henry Bradley, 
and the other moiety by John Gigg, during his life, and 
afterwards by Joan Gigg, his widow. Henry Bradley 
is now in possession of the moiety of the premises con¬ 
veyed 
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veyed by the settlement of the 15th Octobtr 1771. Thi 
question was whether the lessors of the pluntifFs, or 
either of them, were entitled to any and what part of 
that moiety ? If they were, the verdict to be entered for 
the whole, or such part of the said moiety as the Court 
should direct; if they were not entitled to any part of 
that moiety, a nonsuit to be entered. 

This case was argued in last Trinity term by Moore, 
for the lessors of the plaintiff, and Burrough for the 
defendant; on which occasion Co. Lit. 9. a. WiW^ 
case (fl), Oates v. Jackson {ji), and Armstrong v. El- 
dridge (e) were cited. The Court took time to consider, 
and on tlus day. 


Lord Ellekboeoush, C. J, delivered the judgment. 
This case depends upon the efiect of a limitation in the 
will of Charles Swetland. The limitation is of a term 
for years, and by way of remainder, and it is ** to his 
daughter Sarah Ktugbt*s children, to. be equally divided 
between them, share and share alike, and to the survivor 
of them and their children.** Sarah Knight had then 
two children, Joan Gigg, the mother of the lessors of 
the plaintiff, and Sarah Knight, who afterwards married 
the defendant, and under this limitation the lessors of 
the plMutiff contend, ist, that the survivor of Sarah 
Knight*s children, (which their mother was,) was en¬ 
titled to die whole of this estate by way of survivor¬ 
ship ; or if not, that the words << and their children** 
are words of purchase, and that the grand-children of 
Sarah Knight were entitled, upon Sarah Kmghfi death, 
to divide the estate per cafdta. The objection to the Sxst 


(c) 

ground 


(a) 6 Xef. f. 


(i) Sfr. XS7S. 
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ground of claim is, that it rejects the words « and their 1812 . 
cliildren,” or reads them as though they had been the ^^ 
children of such surviv,ir,’* and instead of an equal distri gioo, ■ 
bution between Sarah Knights children, which the words BRA^*"»r. 
<* share and share alike” seem to have intended, it gives 
tlie whole in the end exclusively to one, without divid¬ 
ing it into shares at ail; and it is not matter of attach¬ 
ment or predilection which is to determine who that one 
shall be, but it is left entirely to the effect of chance, 
the accident of survivorship. The objection to the 
second ground of claim is, that if Mrs. Knight had had 
a third child before the remainder vested in possession, 
though such child would have been clearly intitled to 
have taken with Mrs. Gigg and Mrs. Bradley^ {Baldwin 
V. Karvery Cowp, 309., and Meredith v. Mercdithy 
10 Easty 503.) the issue of such child would have been 
excluded; a limitation which is to make the child of a 
yetHno^ni person take by purchase being too remote*, 
and the only way by which such third child and her 
issue could have been put upon a footing with Mrs. Gigg 

and Mrs. Bradleyy and their issue, is by treating the words 

• 

and their children” as words of limitation. And it 
seems to us that the true construction of this will is to 
treat these words as words of limitation; and then Mrs. 

Knighds children will take the absolute interest in this 
property, share and share alike, subject only to a survi¬ 
vorship between them for life. This gives effect to 
every word in the devise, and produces a certain, equal, 
and rational disposition of the property, instead of one 
which is uncertain, unequal, and to depend upon ac¬ 
cident. The estate goes to all Mrs. Knighds children, 
as tenants in common, so long as, all remain alive; it 
passes to the survivor for life, when they are reduced to a 

survivor; 
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By I G. I. <•. 47. 
upon an infor¬ 
mation filed in 
this court for 
persuading sol¬ 
diers to desert, 
and tried at 
the assizes, this 
court is the 
proper court 
io award pu¬ 
nishment, and 
if they award 
imprisonment, 
besides the pe¬ 
nalty of 40/., 
they are bound 
also to award 
the pillory. 


survivor j and subject to that survivorship, each as tenant 
in tail of a term of years, has the power of disposing 
of the absolute interest in her share. The consequence 
is that the lessors of the plaintiff have no right to any 
part of the moiety now claimed, and that the postea must 
be delivered to the defendant. 


The King against Read. 

defendant was convicted before Bayley^ J. at 
the last assizes for Northumberlandy on a record out 
of this Court, upon an information founded on the 
I G. I. c. 47. for persuading soldiers to desert. There 
were two counts charging separate offences in respect of 
two soldiers. Hullock for the defendant, who was now 
brought up to receive the sentence of the Court, re¬ 
ferred to the I St section of the act, which imposes a pe¬ 
nalty of 40/. upon every person convicted of the of¬ 
fence, and then enacts, “ that if it shall happen that 
any such offender hath not any goods, &c. to the 
value of 40/. to satisfy the same, or that from the cir¬ 
cumstances and heinousness of the crime, it shall be 
thought proper and convenient, the court before ’which the 
said conviction shall be madey shall award the offender to 
prison, there to remain for any time not f exceeding 
six months, without bail or mainprize, and also to stand 
in the pillory for the space of one hour, &c.” He 
submitted first, that the words of the act which direct 
the court before which the conviction shall be made to 
award the offender to prison, &c., seemed to point out 
that the punishment should be awarded at the assizes, 
where the trial and conviction took place; but he ad¬ 
mitted 
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mitted that he had been informed by the officer that 
there were several instances where sentence had been- 
passed by this Court upon similar convictions. He then 
submitted that if the Court should be disposed to inflict a 
punishment beyond the forfeiture of the 40/. the act left 
it in their discretion to do so by awarding imprisonment 
without the pillory. 

But The Court said, that the question as to the dis¬ 
cretionary part of their power to award punishment 
had been considered in a former case before the Court; 
and they were of opinion that if they felt it necessary 
to award farther punishment than for the 40/., they 
were bound to pass sentence for the pillory as well as 
imprisonment; and that as to the other objection, this 
being a record out of this Court, it must be taken to be 
a conviction before the Court,' the Judge at nisi prius, 
before whom the trial was had, being for that purpose 
the minister of the Court. 

The defendant was sentenced on the first count to 
a month*s imprisonment, and to the pillory; and on the 
second to a fine of 40/. 
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NlTi&. Oil the Demise of John Clemett, against 

Briggs. 


Devise of tes¬ 
tator’s burgage- 
house (being 
burgage held 
of a manor 
where there is 
no custom of 
entailing,) to 
his wife for 
life, or until 
marriage, and 
after her dc- 


"1 N ejectment for a messuage with the appurtenants in 
Kirklamlt in the parish of Kendnlf in the county of 
Westmorland^ which was tried before Graham^ B. at the 
assizes, a verdict was taken for the plaintiff, subject 
to the opinion of the Court on the following case: 
John Clemetti the grandfather of the lessor of the plaintiff, 
being seised (inter alia) of an estate descendible and 


cense or mar¬ 
riage to R. C., 
his younger son, 
for and during 
tlic term of his 
naturnl life, 
and after the 
decease or mar¬ 
riage of his 
wife, and als* 
after the de¬ 
cease of his son 


devisable in a burgage-house, in which he dwelt at the 
time of making his will, situate in Kirkland, within the 
manor of Kirkland, held according to the custom of 
the manor, on the idth of udpril 1752, by his will, 
duly executed and attested, devised the same as follows : 
« I hereby devise to my wife all those my two burgage- 
« houses, messuages, aud tenements, with the appur- 


R. C. unto thi 
heirs of the lotiy 
of R- C.y law- 
lully bcgott;:n 
or to be begot¬ 
ten, cqualty 
amongst them as 
shall then be 
living, share 
and share alike, 
(there being 
not any child 
of R. C. then 
born,) and ia 
cast R. C. die 
without issue, 
lawfully be¬ 
gotten or to be 


“ tenants, the one wherein I nov/ dwell, and the 
“ other called Vicar-Fields-House, both in Kirkland, 
« for and during the term of her natural life or day 
“ of marriage. And after the decease or marriage 
“ of my said wife, I devise the said two burgage-houses, 
“ messuages, tenements, and premises, and one other 
burgage-house situate in Capper4ane, im Kirkland 
*« aforesaid, unto my jounger son Richard Clemett, for 
and during the term of his natural life, to hold the 
« same last-mentioned burgage-house immediately after 


begotten, after 

his decease remainder over: Held that R. C. took either an estate of inheritance in the 
nature of an estate-tail, or an estate for life, with a contingent remainder to his children, de¬ 
pending on the event of there being a child born and living at the death of R, C.‘, and that in 
cither case, the child of R. C. was barred, by the freehold of the lord becoming united, by a 
deed of enfranchisement, in the owner of the customary estate, who derived title by con¬ 
veyance from siicr his -,tatc came into possession. 
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** my decease^ and to hold the said two first-mentioned 
“ bur{]r,xjr,-.|iouses, messuasjes, and premises immediately 
“ after the decease of Jan.;, my said nvife^ or her day of mar- 
riage^ which shall first habpen^ for and during rlic term 
*** of his natural life; and after the decease of my said wfcy 
** or day of marriage^ and after also the decease of my said son 
** R. Clemett, I do hereby devise the said three several 
“ burgage houses, messuages, and tenements, with the 
“ appurtenants, unto the heirs of the body of my said son 
“ R. Clemett^ lawfully begotten or to be begotten equally 
** amongst them^ as shall then be living, share and share 
“ allhe” And after a further devise of other burgige- 
houscs to his eldest son Leonard, Clemett^ and the heirs 
of the body of thvtt son, in manner therein men¬ 
tioned, then he devised as follows “ A’so it is my 
« further will, that in case my son R Clemett die without 
<* issue lawfully begotten or to be begotten, th it after his 
« decease I devise the said three first mentioned burgage- 
“ houses, messuages, tenements, and premises, with the 
‘f appurtenants, vunto the heirs of the body of my said 
“ son L. Clemetty lawfully begotten or to be begotten, 
for ever, share and share alike. ’ The testator died 
seised as aforesaid, soon after making his will, leaving 
his son L. Clemett his heir at law, and in's son R. Clemett^ 
him surviving. From the death of the testator and his said 
wife, until the conveyance thereof as after-mentioned, 
R. Clemett was in possession of the said burgage-house, 
with the appurtenants, in which the testator dwelt as 
aforesaiil, or in receipt of the rents and profits thereof. 
It is not known that any recoveries have been ever suf¬ 
fered or any fines ever levied of any burgage-tenements, 
held according to the custom of the manor, nor that 
any custom exists in the manor for the entailing of such 

E c 2 burgage- 


1812. 


Roe, 
I.essee of 
Cl.KM 1.TT, 
agaimt 
BiiKuir. 



^08 


CASES IN MICHAELMAS TERM, 


1812 . 


Rob, 
I^essee of 
ClEMETT, 
againtt 
Briggs. 


burgagc-tcncmcnts, or the barring of entails thereof, 
or in any manner respecting the same. The customary 
mode of conveyance of such burgage-tenements is by 
grant, without any lease for a year, livery of seisin, or 
inrolmcnt. 'John Clemett the lessor of the plaintiff,’ 
and son of R. Clemetty was born in 1754. On the 14th of 
November 1769 L. and R. Clemett duly executed a custo¬ 
mary conveyance of the said burgage-house wherein the 
testator dwelt, to James Thompson^ whereby for valuable 
consideration they granted and confirmed (as far as by 
law they could {a) ) the said premises to Thompson and 
his heirs, to hold to him and his heirs for ever, accord¬ 
ing to the custom of burgage-tenure used and^ allowed 
within Kirkland aforesaid. Upon the deed of convey¬ 
ance Thompson entered and took possession of the same 
burgage-house with the appurtenants. Several similar 
mesne conveyances thereof were in like manner from 
time to time made, executed, and delivered by Thompson 
and the respective grantees thereof, the last of which 
was on the 13th of February 1787, to' James Scaife and 
his heirs, who thereupon entered into and was possessed 
thereof. On the 7th of April 1787, Lady Andover th&rx 
being lady of the manor of Kirkland^ and Edward 
Shepherd then being entitled to the lord’s rent of the pre¬ 
mises in question, and entitled to the freehold thereof in 
fee, holding the same of the said Lady Ajpdo^er, as 
chief lady of the manor, he the said Shepherd signed, 
sealed, and delivered to J, Seaife a deed of enfranchise¬ 
ment of that date, by way of feofiment, whereon livery 
of seisin was duly made; whereby, after reciting that 
Scaife had contracted with Shepherd for the absolute 


(0) The words within the brackets were not the words of the conveyance, 
but of the ansel who settled this case. 

purchase 
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purchase to him his heirs and assigns of the messuages 
and tenements thereinafter mentioned and granted unto 
a freehold estate of inheritance, and of the yearly rents 
issuing out of the same, at or for the price therein men- 
* tioned} it was witnessed that for the consideration 
therein mentioned, the said Shepherd did grant, bargain, 
and sell, enfeoff, release, ratify, and confirm unto the 
said Scaife^ his heirs and assigns, the premises in ques¬ 
tion, (amongst others,) to hold the same unto and to the 
use of the said Scaifey his heirs and assigns for ever, 
absolutely freed and discharged of and from all rents, 
fines, customary tenures, and services whatsoever. 
Scaifey on the 13th of February 1789, signed, scaled, 
and delivered a feoffment, and delivered seisin according 
to the same, (as far as by law he could, which is in¬ 
dorsed thereupon,) which feoffment purported that the 
said Scaifey for the consideration therein mentioned, did 
grant, enfeoff, and confirm unto John FletcheTy his heir* 
and assigns, the said premises therein described, as a 
freeholdy messuage/ or tenement, with the appurtenances; 
and on the 17th of April 17 89, Fletcher was admitted to 
the same, describing it as freeholdy late burgage, at the 
court of the said manor. By indentures of lease and release 
of the 3 1st of January 1st of February 1794, the said 
Fletcher and Mary his wife, together with John Milkry 
to whom they had mortgaged the premises, did for the 
consideration therein mentioned (as far as by law they 
could,) convey the said premises therein described to be 
freehold, to John Romney in fee ;• and covenanted to levy 
a fine sur conuzance de droit come ceo, to enure to the 
use of Romney, his heirs and assigns for ever; which 
said fine was accordingly levied in Hilary term, 34 G. 3. 
By feoffment, with livery and seisin dated 17th of Fe^ 

bruary 


1812. 

Roe, 
Lessee of 

Clemett, 

against 

Rktoos. 



4^10 

1812. 

Roe,- 
Lessee of 
Cl/EMETT, 
a train! I 

Briccs. 


CASES IN MICHAELMAS TERM, , 

hruary 1804, the said Romney (as far as by law he could) 
conveyed the premises therein described to be freehold^ to 
the defendant in fee. The said Fletcher^ Romney^ and 
the defendant, respectively entered upon and possessed 
the premises pursuant' to the said conveyances to them 
respectively; and the defendant is now in possession 
thereof. R Clemett d\tA in 1804, leaving the lessor of 
the plaintiff, his only son and heir; and within five years 
after his death, and before the day of the demise laid in 
the declaration, the lessor of the plaintiff maile a due 
entry thereupon, in order to avoid the fine. If the lessor 
of the plaintiff were entitled to recover, the verdict was 
to stand; if not, a verdict was to be entered for the 
defendant. 

This case was argued in Michaelmas term 1811, by 
Holroyd for the plaintiff^ and Richardson for the defend¬ 
ant. For tlie plaintiff'it was contended that the testator’s 
son, R, Clemett, took an estate for life only in the first 
instance; in support of which the cases of Doe v. Gff{a) 
and Robimon v. Grey [b) were cited; 2tlly, that the re¬ 
mainder to his issue was vested, Bromjield v. Crowder (c)^ 
or if it was not vested, but contingent, yet still it was 
not barred; 2 Roll. Abr. 794, pi. 6 Styl 249 273. S. C. 
I Fearncy 449. Hopkins v. Hopkinsl^d). Podger’% 

Roe V. Vernon {/). 

. For the defendant it was argued that R. Clemett took 
an estate of inheritance; for which the following cases 
were cited, viz. Doe v. AppUn (g-). Doe v. Smith (A), Doe 

(a) II Eatty 668. (i) 9 Easty I. (e) i N. R. 313. 

(i) I 588.590. (e) 9 Eep. 107. a. 3d point. 

(/) 5 East, 31. (d) 4 T. E. 8». (i) 7 T. X. 531* 

V, Coeper, 
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V* Cooper (a), Doe v. Agar (/?), Pierson v. Vickers (r), Poole 
V. Poole (d)y Richards v. Lady Bergavenny [o') \ and that 
this estate (there being no custom to entail) was a fee 
conditional, and that the condition being performed by 
<he birth of issue, the issue were 'barred by the subse¬ 
quent conveyances: or if i?. Clemett took only an estate 
for life, then the remainder to the heirs of his body 
living at the time of his death was a contingent remainder, 
and was barred by the destruction of the particular 
estate; Smith v. Belay[f)f Denn v. Bagshaw^g), Archeds 
case [h). 

Cur. adv. vult. 
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Lord Ellenborough, C. J. on this day delivered the 
judgment of the Court. 

After stating the case, his Lordship proceeded. On 
this case it has been argued, on the behalf of the defend¬ 
ant, that under the will of the testator 'John Clemetty his 
second son Richard Clemett took, what, in the case of 
common law landg, would have been an estate-tail, and 
what in the case of these burgage lands, where there is 
no custom of entailing, is a fee-simple conditional at 
common law; in which case the limitation to the heirs 
of his body as shall be livir.g at his death was barred by 
the subsequent conveyances and fine : or if he took only 
•an estate for life, with a contingent remainder to his 
children living at his death, that remainder was de¬ 
stroyed by the subsequent conveyances. On the part of 
the plaintiff it was insisted that the second son, Richard 


(«) I East, (J>) I a East, IS 3 ' 

(d) 3 Bos. W Pull 620. 

(/) Cro. El 630 . Mecre, SASypl 7 * 6 .' 

(£) X Ssfi, 66. i. 


(<:) 5 East, 548. 

(ff) % Verts, 3*4. 

(f)6r.je.5ia. 

Clemetty 
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Clemetti took only an estate for life, with a vested re*- 
ihainder to his cliildren as purchasers as they came ia 
esse 5 or with a contingent remainder to his children 
living at his death, which remainder, though contingent, 
was not destroyed by the subsequent conveyances, inas¬ 
much as, it was said, the freeho*d remaining in the lord 
or in his alienee, was sufficient to support the contingent 
remainder. So that, unless the limitation to the heirs 
of the body of Richard Clemett living at his death, can 
be held to be vested, or unless the freehold remained in 
the lord, or his alienee, distinct from the particular pre¬ 
vious life estate, so as to support the contingent estate, 
(if it be held contingent,) the case of the plaintiff fails. 
And upon the fullest consideration, we are of opinion 
that both these points are against the plaintiff. First, 
as to the remainder being vested. It was argued that it 
was vested on the authority of Brotnjield v. Crowder in 
the House of Lords, and in i New Rep. in C. B. 313., 
where, after two estates for life, the testator devised his 
real estate to his godson, John Davmport Bromfield^ if 
he shall live to attain the age of 21 years : and in that 
case, first the Court of Common Pleas, and afterwards 
the House of Lords, on appeal from a decree of Lord 
Chancellor Brskinst determined that it was a vested in¬ 
terest in John Davenport Bromfieldt determinable on the 
contingency of his dying under 2i; that is, that the 
term if was used by the testator to denote a condition 
subsequent, and not a condition precevlent. And this 
was according to former decisions of Edwards v. Ham^ 
mond in 3 Lev. 132., and in 2 ^how. 398. But those 
cases materially differed from the present; the devisee in 
remainder was a person ii^esse, and the words of con¬ 
dition, if he attained 2i» were used only to denote the 

time 
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time when the estate should come into possession. Here 
the estate is limited not to any persons in being, nor to 
any persons of whom it could be predicated for certain, 
that they ever would be in being, or that if they ever 
*camc into being, they would be so at the death of the 
testator’s son Richardi the limitation being after the de¬ 
cease of his son Richard “ unto the heirs of the body of 
my said son Richard Clemett, lawfully begotten or to be 
begotten, equally amongst them as shall then be living;” 
80 that the remainder is contingent, and depends not only 
on the event of there being any child or children-born, 
but on the event of any of them being living at the 
death of their father. And no case has been shewa 
where an estate depending on such a contingency has 
ever been held vested. And this brings me to the 
second question, whether considering this as a contin¬ 
gent remainder to the children of Richard Clemett who 
should be living at the time of his death there was si 
freehold in the lord sufficient to support it; this beings 
a customary estate, where the freehold is in the lord. 
Where a contingent remainder is created out of a com¬ 
mon fee-simple estate it must have a previous estate of 
freehold to support it; and the destruction of every sueft 
previous estate, before the remainder vests, destroys the 
remainder: but where the remainder is created out o£ 
what niay be called a subordinate fee simple estate, at 
out of a copyhold, where the ordinary fee-simple it in 
the lord, or out of an equitable estate, where the <>r- 
dinary legal fee-simple is in some other person, the 
destruction of the previous estate will not a0ect 
remainder, hut it shall be supported by the ordinarp 
fee-simple estate, 4 Ttfnt Rep» 64- The estate in tbit 

case was a subordinate fee-»mple of burgage tenure^ 

where 
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where the ordinary fee-simple was not in the testatorv 
but in the owner of the lord^s rent; but. sec what took 
place during the life of Richard Clemett, the second son 
of the testator and devisee for life under his will, and 
9fter his estate for life came into possession. In lydp* 
Richard Clemett, then tenant for life, for a valuable con-, 
sideration executed a customary conveyance of this bur¬ 
gage-house to James Thompson and his heirs for ever, 
according to the custom. James Thompson entered and 
was possessed, and afterwards, after several like mesne 
conveyances of it, in 1787 it was conveyed to James 
Scaife and his heirs, who entered and was possessed; and 
afterwards,' in that same year, Edward Shepherd being 
then entitled to the lord^s rent of these premises, and 
entitled to the freehold thereof in fee, holding the same 
of Lady Andover as chief lady of the manor of Kirkland^ 
signed, sealed, and delivered to Scaje a deed of enfran¬ 
chisement, by way of feoffment, whereon livery of seisin 
was duly made; whereby Shepherd granted, bargained, 
sold, enfeoffed, released, ratified, and confirmed to Scaife, 
his heirs and assigns, the premises in question (among 
others,) to hold the same to and to the use of the said 
Scaife, his heirs and assigns for ever, absolutely freed and 
discharged of and from all rents, fines, customary te¬ 
nures, and services whatsoever. Scaife afterwards, in 
1789, by feoffment, with livery of seisin, convened them 
as freehold to Fletcher, from whom they afterwards 
passed to Romney, after a fine levied of them, in 1794, 
and from Romney they passed by several mesne con¬ 
veyances to the defendant. By this statement it appears 
that during the life of Richard Clemett, the tenant for 
life of these premises, his estate in them having been 
conveyed to Scafe, , the freehold, which was in Shepherd,^ 

became 
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became united with the particular estate, which Wais 
in Scaifef and he. held the estate from that time freed 
and discharged of and from all rents, fines, customarjf'^ 
tenures, and services whatsoever. So that, before the 
contingency happens, Scaife has in himself the whole 
freehold estate, which he alienes, and his alienee levies a 
fijie. What then is become of the outstanding freehold 
in the lord which is to support the contingent remain¬ 
der? It is united with the particular estate, and the 
estate is no longer an estate, the freehold of which is 
in the lord, or in any other person than the owner of 
the customary estate; for a person cannot hold of him¬ 
self and be at the same time both tenant and lord. 
But then it was argued for the plaintiff that Scaife, and 
his subsequent alienees, had not the whole customary 
estate, and that he could not surrender the contingent 
estate. But that is not necessary to the destruction of 
the contingent remainder. By the enfranchisement, the 
estate became severed from the manor; and though the 
person, to w'hom the enfranchisement is m^de, have* only 
a particular estate in the premises, and he take a con¬ 
veyance of the freehold in fee, it shall be an absolute 
enfranchisement; the copyhold tenure shall be extinct 
for ever, and the enfranchisement shall enure for the 
benefit of tliose in remainder; that is, their estate shall 
cease to be held of the manor, and shall become of free¬ 
hold tenure. Al'cr rise enfranchisement, the premises 
being severed from the manor and tl c tenure rh '.gcd, 
all customs, and all rights, and privileges, which before 
attached ro their customary tc ce .se with respect to 

them The cases on this subject will be found collected 
together in Watkyns* Treatise of Copyholds, i rol. 362. 
ic seq., Chapter on Enfranchisements. We therefore 

tliink 
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In an action 
against a person 
licensed to let 
horses to reco¬ 
ver a penalty 
for not insert¬ 
ing in his week¬ 
ly account the 
time for which 
he let to hire 
two horses, nor 
the amount of 
the duty pay¬ 
able in respect 
hire for a period 
the letting need 
videlicet. 


think that after the conveyance to Sca^e by Shepherd of 
the premises, to hold to him and his heirs and assigns for 
ever, freed and discharged of and from all rents, fines, 
customary tenures and services whatsoever, there was an 
end of the outstanding freehold in the lord, and nothing 
to protect or preserve the contingent estate from being 
defeated or destroyed. Whether, therefore, this be con¬ 
sidered as in the nature of an estate-tail in Richard Cle- 
mettf in order to effectuate the general intent of the 
testator, according to the cases of Robinson v. Robinson {a), 
DoOf on dem, of Cock^ v. Cooper^ Dodson v. Grew (i), and 
that class of cases; or whether it be considered as an 
estate for life in Richard Clemetty with a contingent re¬ 
mainder to the heirs of his body (or children) living at 
his death; in cither way of considering it, we arc of 
opinion that the lessor of the plaintiff is barred, and that 
the postea must be delivered to the defendant. 

(a) I Burr, 38. (i) 2 WiU. 323. 


Sergeaunt and Another, qui tam, against 

Tilbury. 

rr^HE plaintiffs declared i/i debt for penalties upon the 
postrhorse duty act, 48 G. j. e. 98., and the third, 
which was the only count in question, statet^ that the 
defendant, sO being such person letting horses to hire, 
and usually letting horses to hire, and being so licensed 
as aforesaid, and the plaintiffs so bdng such farmers, &c. 
he, the defendant, after the 31st of and within 

of such hiring, where the declaration alleged .that the defendant let to 
of time less than 28 successive days, to wit, for oigbf days, &c.: Held that 
not be proved to Mare been for the ciaot ndmbcr of daye. laid under the 

the 
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the space of six calendar months next before the com¬ 
mencement of this suit, to wit, on the 4th day of De¬ 
cember 1809, at Wistminstery in the county aforesaid, did 
let to hire for a period of time less than 28 successive days^ 
\o wit, for eight daysy divers, to wit, two horses for 
drawing a certain carriage used in travelling, to wit, in 
travelling upon a public road, and such horses were on 
the day and year last aforesaid, used in drawing such 
carriage in pursuance of such letting to hire, to wit, &c. 
by reason whereof they became due and payable to the 
plaintiffs as such farmers. See. for the duty payable on 
such letting to hire and using as aforesaid, a large sum 
of money, to wit, the sum of i/. 8s. The declaration 
then went on to charge that the defendant afterwards 
made out a certain account, as and. for the stamp office 
weekly account, required to be kept and made out by 
the defendant, including the day on which the said 
horses were so let to hire and used as aforesaid, with¬ 
out inserting in it the time for which the said horses 
were so hired as aforesaid, or the amount of the duty pay¬ 
able for or in respect of the said horses upon the said 
hiring, contrary to the form of the statute in such case 
made and provided. Whereby and by force of the sta¬ 
tute defendant hath forfeited for his said offence the sum 
of 10/. &c. Plea, nil debet. 

It was objected at the trial, before Lord Ellen- 
boroughy C. J., at the Middlesex sittings, that the evi¬ 
dence did not sustain the count; the count alleging 
that the defendant let to hire for a period less than 
28, to wit, for eight days, and the witness having stated 
that he was uncertain in his recollection whether the 
letting was for eight or nine days; whereupon the de¬ 
fendant was allowed to take a verdict, subject to be set 

aside 
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aside and entered for the plaintiff, if the Court should 
be of opinion that the count was sustained in proof. 

A rule nisi was accordingly obtained for entering the 
verdict for the plaintiff. 

and Puller shewed cause, and contended that 
the count should have been framed differently, in order 
to have corresponded with the proof; and instead of 
alleging the contract to have been for eight days abso¬ 
lutely, it should have alleged it in the alternative, 
according to Tate v. Welli. gs{a and Penny v. Porter {b). 
If it should be said that the plaintiff is not bound to allege 
a hiring fer any specific number of days, provided he 
allege it for any number less than 28 days, because the 
penalty is the same whether the number of days be more 
or less, it may be answered, that as the penalty attaches 
for not inserting the time of the hiring as well as the 
amount of the duty, therefore the time is material, and 
the contract as to that must be proved as laid; Carlisle 
v. Trears (r). The duty also varies with the time, for 
it is a duty on each day; and it is material, in order to 
give the defendant notice. Suppose the allegation had 
only been that the defendant let for a period less than 
28 days, without more; would that have been good? 
if not, it shews that the time is material, and if impro¬ 
perly laid, its being laid under a videlicet^ will not 
cure it. 

Abbottf contra, referred to Radford v. McIntosh (</), 
where the defendant was charged with letting and not 
accounting for divers, to wit, eight horses, and the charge 

(*) 3 T . R . 531. {h) 4 Ra<t, %. 

(«) Cow/>B 6ji. (i) 

was 
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was held to be sustained by proof that he let and did 
not account for five. 

Lord Ellenborough, C. J. The penalty is certainly 
‘collateral to the time of the contract •, whether it be for 
eight, nine, or any period short of 28 days, it matters 
not as to the penalty, it. is material only for ascertaining 
the duty. The gist of the allegation is that the letting 
was for a less number than 28 days, and the videlicet is 
not to fix the precise number, but only to shew it less 
than 28. I should have thought it unnecessary to make 
any specification at all; but if it be necessary, the speci¬ 
fication need not be precisely proved, being under a 
videlicet, and not material. This is not like the case 
cited of usury, where the very contract is of the essence 
of the charge, and therefore must be truly stated. If 
this had been a letting for more than 28 days, it would 
have been dilFercnt. 

• Batlet, J. The defendant is bound to enter in his 
account every letting to hire for less than 28 days, and 
the same penalty accrues from his neglect to do it, whe¬ 
ther the number of days, within the period of 28, be 
greater or less. In Rex v. Gillham (o), upon an indict¬ 
ment for extortion, proof that the defendant took a less 
sum than the sum laid in the indictment was held suffi¬ 
cient to sustain the indictment. 

Fer Curiam^ Rule absolute. 

(a) 6 T. R. 365. 
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account stated, 
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the defendant 

acknowledged 
his acceptance 
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but said that 
he was not 
liable then, be* 
cause it was 
out of date, and 
that he could 
not pay it, it 
was not in his 
power to pay 
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out of the 
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Leafen against Tatton, 

rpHE plalntifF declared in assumpsit as the indorsee of* 
a bill of exchange, drawn on the loth of October 
1795, by M. Smitbi upon the defendant, at two months* 
date, for 20/. 5/., payable to the order of the drawer, 
which was accente d by the defendant, and afterwards 
indorsed by the drawer to the plaintiff; and the special 
count concluded with this averment “ of which said in¬ 
dorsement the defendant afterwards, &c. had notice, 
by reason of which said premises and according to tlw: 
said custom and by the law of merchants, he the de¬ 
fendant then and there became liable to pay to the 
plaintiff the said sum of money specified in the said bill 
of exchange, according to the tenor and effect of the said 
bill of exchange^ and of his said acceptance thereof; and 
being so liable, the defendant, in consideration thereof 
afterwards promised,” &c. The declaration also con¬ 
tained the common money counts. The defendant 
pleaded non assumpsit, and also that the several causes of 
action in the declaration mentioned, did not accrue to 
the plaintiff at any time within six years next before the 
exhibiting of the plaintiff’s bill. To the last plea the 
plaintiff replied that the said several causes of a|:tion did 
accrue to the plaintiff within six years, See. At the 
trial bdfore Lord Ellenborough, C. J., at Guildhall^ the 
question turned upon evidence of an acknowledgment 
by the defendant to take the case out of the statute of 
limitations; a witness swore that the defendant, when 
applied to for payment, shortly before the action was 
commeqped, said that he had been liable, but was not 

liable 
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liable then, because the bill was out of dute. He ac- 
knowledged that it was his acceptance. The witness 
said that the plaintiff would take the money by instal¬ 
ments : but the defendant said that he would not pay 
’ it: it was not in his power to pay it. His Lordship, 
on objection taken that this was not sufficient evidence 
of an acknowledgment of an existing debt to take the 
case out of the statute, and still less so upon the issue 
as framed, observed that although the defendant’s merely 
saying that the bill was out of date, and that he had 
nothing to do with it, might have amounted to nothing 
more than his pleading the statute of limitations in his 
own person; yet that his saying that he could not pay 
it, that it was not in his power to pay it, might be con¬ 
sidered as an acknowledgment of his continuing liability 
to pay it; and thereupon a verdict was taken for the 
amount of the bill, reserving leave to the defendant’s 
counsel to move to set it aside, ist, upon the point 
whether a sufficient acknowledgment was proved to 
take the case out bf the statute j and adly, whether the 
evidence was admissible, as the record was framed. 

A rule for setting aside the verdict was accordingly 
obtained; and now upon its being called on, after Lord 
ElUuboroughf C.}. had read the report, and referred to 
the case of Gould v. Johnson (a), his Lordship observed 
that the plea of actio non accrevit infra sex annos was 
v^uite unexceptionable, as it was a form of pleading 
which applied either to an executory or an executed 
contract \ and he called on E. Lo'wes to support the 
rule, who agreed to what his Lordship had stated, but 
contended upon the evidence that it was not sufficient 
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1812 . to take the case out of the statute, the proof being 
only of a promise to pay when he was of sufficient 
against ability, without any proof of his ability, which Mans- 
Jieldi C. J. in Bicknell v. Keppell (o), seemed to think ne¬ 
cessary in such a case. In the next place he contended, 
that supposing the promise sufficient to take the case out 
of the statute, the plaintiff should have declared on the 
special promise, and not on that which arises from the 
legal liability of the defendant to pay the bill accord¬ 
ing to the tenor of his acceptance; the evidence so far 
from proving that the defendant was liable, according 
to the tenor of his acceptance, proving the reverse, viz. 
that the law had discharged him from all liability on his 
acceptance. The issue here is upon a promise by this 
very bill, and therefore it is impossible that evidence of 
a subsequent promise can prove a promise by this bill; 
in Stafford v. Forcer {b), where in an action against an 
administrator upon a promissory note, it appeared on 
the face of the declaration that the cause of action ac¬ 
crued above six years before the testator’s death, it was 
held that a verdict would not cure the defect, but that it 
was ground for arresting the judgment. And though in 
Williams v. Dyde (c) a subsequent promise by a bankrupt 
after he was discharged by his certificate, was allowed 
to be given in evidence upon a count for goods sold, 
and a plea of discharge under his certificate, yeti that was 
a general count, and not like a count on a bill of ex¬ 
change where the promise is to pay on a day certain. 

• 

Lotd Ellenborough, C. J. As to the sufficiency of 
the evidence of the promise it was an acknowledgment 

(a) X its. S. SI. (S) XO Mod. 3X2. Cited in Str. 22. 

(c) Ftake't N. P. Cas, 68. 

br 
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by tbe defendant that he had not paid the bill, and that 
he could not pay it; and as the limitation of the statute 
is only a presumptive payment, if his own acknowledg¬ 
ment that he has not paid be shewn, it does away thd 
statute. Then as to the form of declaring insisted upon, 
it is enough to say that it has never been in use, but 
that it is the common practice to declare on the original 
contract, and if the statute be pleaded, the only question 
is, whether the defence given by it has been waived. 
If the objection were good, it would be necessary to re¬ 
cast all the modes of declaring by way of obviating the 
possibility of the defendant’s taking advantage of the 
statute of limitations. But there is no occasion to go 
further into the question, because in this case there is 
a count on an account stated, which removes all ob¬ 
jection. 


1812. 
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Le Blanc, J. This was not an express promise to 
pay w'hen he was able, like the case alluded to in ar¬ 
gument. ■* 

Bayley, J. It was certainly good evidence upon an 
account stated; it was evidence of a debt; acknowledg¬ 
ing his acceptance, and that he has not paid it, creates 
a debt. 

Per Curiam^ Rule discharged. 
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